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MAKKOS 2a-24b

Makkoth 2a
CHAPTER1

MISHNAH. HOW DO WITNESSES BECOME
LIABLE [TO PUNISHMENT] AS ZOMEMIM?1
[IF THEY SAY:] ‘WE TESTIFY THAT N. N. [A
PRIEST] IS A SON OF A WOMAN WHO HAD
[FORMERLY] BEEN DIVORCED2 OR A
HALUZAH,’s IT IS NOT SAID [IN THIS CASE]
THAT EACH [MENDACIOUS] WITNESS BE
HIMSELF STIGMATIZED AS BORN OF A
DIVORCEE OR HALUZAH; HE ONLY
RECEIVES FORTY4 [LASHES]. [IF THEY SAY]:
‘WE TESTIFY THAT N.N. IS GUILTY OF [A
CHARGE ENTAILING] BANISHMENT,’s IT IS
NOT SAID [IN THIS CASE] THAT EACH
[MENDACIOUS] WITNESS SHOULD HIMSELF
SUFFER BANISHMENT; HE ONLY RECEIVES
FORTY [LASHES].

GEMARA. Should not the opening words of
the Mishnah have been rather, ‘How do
witnesses not become liable [to punishment]
as Zomemim?’ Moreover, since we read in a
subsequent Mishnah: But if they [i.e. counter-
witnesses] said to them, ‘How can you testify
at all, since on that very day you were with us
at such and such a place?’ these are
condemned as Zomemim,’s does not ‘these’
imply that those in the foregoing instances are
not treated as Zomemim? —

The Tanna had just been dealing with the last
Mishnah in the preceding tractate [of
Sanhedrin]7 to which this Mishnah is but a
sequel, namely: ‘All Zomemim are led forth to
meet a talionic death save Zomemim in an
accusation of adulterys against the [married]
daughter of a priest, and her paramour, who
are led forth to meet not the same death [as
she], but another [manner of] death.’
Accordingly in our Mishnah we are provided
with other instances of Zomemim where the
main law of retaliation is not enforced, but ‘a
flogging of forty’ [lashes] is inflicted instead:
[IF THEY SAY:] ‘WE TESTIFY THAT N. N.
[A PRIEST] IS A SON OF A WOMAN WHO
HAD [FORMERLY] BEEN DIVORCED OR

A HALUZAH, IT IS NOT SAID THAT
EACH [MENDACIOUS] WITNESS BE
HIMSELF STIGMATIZED AS BORN OF A
DIVORCEE OR HALUZAH; HE ONLY
RECEIVES FORTY [LASHES]. What is the
sanction for this [substitutive] penalty? —
Said R. Joshua b. Levi: R. Simeon b. Lakishe
said that it is based on the text: then shall ye
do unto him as he purposed to do;1o that is to
say, punish him [the culprit] and not his
[innocent] offspring.11 But why should not he
alone be stigmatized, and not his offspring? —

We must needs fulfill ‘as he had purposed to
do’ and in such a case we should have failed to
do so.12 Bar Padai3 says that the sanction
[here, for the substitutive penalty of a
flogging] may be obtained by an argument a
fortiori.14 What do we find in the case of the
‘desecrator’?15 The ‘desecrator’ himself does
not become ‘desecrated’ [by his forbidden
association]. Is it not then logical [to argue
from this] that a Zomem who only came to
[try and] ‘desecrate’ a person,ié but did not
[in fact] desecrate him, should not become
‘desecrated’ himself? Rabina demurred to
this argument, saying that if you admit this
[kind of] deduction, you nullify [in effect] the
law of retaliation for Zomemim.

(1) Zomem-im, the plural of Zomem, lit., ‘intriguer’
or ‘schemer’ is the technical term for a type of false
witnesses (v. pp. 19 ff.) and their punishment is by
the law of retaliation (Deut. XIX, 16ff.).

(2) The child of a union of a priest and a divorcee is
considered a Halal, i.e., vulgarized, desecrated, and
disqualified from priestly office. (Lev. XXI, 6-8, 14-
15; Ezek. XLI1V, 22.)

(3) The widow of a man (absolutely) childless, who
had been discharged by performing the halizah (lit.,
‘the drawing off’, sc., the shoe. Deut. XXV, 5-10) is
designated Haluzah-widow, and is (Rabbinically)
considered tantamount to a divorcee and
consequently may not be married to a priest.
Haluzah may be taken to mean either ‘discharged’,
‘withdrawn’ (cf. Hosea, V. 6); or, ‘drawer of the
shoe’, v. M. Segal, Mishnaic Hebrew Grammar,
235.

(4) According to Rabbinic interpretation of Deut.
XXV, 2-3, the maximum number of lashes was
‘forty save one’, v. p. 155.

(5) v. Num. XXXV, 10ff. and Deut. XIX, 4-5.
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(6) V. infra 5a.

(7) Mishnah Sanh., XI, 6, the final clause in that
tractate, both in our editions of the Mishnah and
the Palestinian recessions. The order is, however,
different in our editions of the Babylonian Talmud,
where it is not the last chapter, but the last but one
(Chap. X, fol. 89a).

(8) The specific penalty for a priest's daughter
caught in adultery was Burning (Lev. XXI, 9.; Gen.
XXXVIII, 24; cf. Sanh. 50a seq.). The seducer of
any married woman was to be strangled, v. 84b. On
the traditional methods of execution, v. Sanh. VII.
(9) The words ‘R. Simeon b. Lakish said’ are
omitted in some texts and questioned on the ground
that R. Joshua b. Levi was the older of the two and
could not have been the former's disciple; but this
form of reporting does not invariably imply
discipleship, v. Yad Malaki, sect. 74.

(10) Deut. XIX, 29.

(11) Le., if the Zomemim are priests, their innocent
children would, on the application of the law of
retaliation thenceforth, also become stigmatized as
‘desecrated’, cf. p. 1, n. 2.

(12) Hence ‘lashes’ are inflicted instead.

(13) Le., R. Judah b. Pedayah, one of R. Joshua b.
Levi's teachers.

(14) Hebrew, Kal Wahomer, lit., ‘the light and the
grave’ set in contrast; an argument by analogy,
either from the lesser to the more important or
from the more important to the lesser, V. Glos. Note
that we have here an instance of two tendencies in
attempting to trace accepted principles back to their
origins. Some seek their origin in the Bible, others
again delight also in giving them a logical basis by
deduction.

(15) A priest who enters into a forbidden union
‘desecrates’ the woman and all her future offspring.
V. p. 1, notes 2 and 3.

(16) Impugning by false evidence the past status of a
priest's mother. For a historical illustration v. Kid.
66a, and Josephus, Ant., XIII, 10, 5 — 6.

Makkoth 2b

For, [you might argue,] what do we find in the
case of one who [as witness]1 had stoned a
person? He himself is not stoned. Is it not then
logical [to argue from this] that one who had
only purposed to stone another [by his
evidence] but did not succeed in stoning him,
should not be stoned himself? Hence the
derivation as taught from the text in the first
instance, is the best.

[IF THEY SAY:] ‘WE TESTIFY THAT N.N.
IS GUILTY OF A CHARGE [ENTAILING
THE PENALTY OF] BANISHMENT What is
the sanction for this (substitutive) penalty? —
Said Resh Lakish,2 It is based on the text
which reads: He, he-shall-flees unto one of the
cities of refuge, which emphatically asserts
that he alone shall flee, but not the Zomemim.
R. Johanan said that the sanction for this
(substitutive penalty of a flogging) may be
obtained by argument a fortiori, thus: Now,
what do we find in the case of one who had
affected his intended act [of murder]? He is
not banished.s Is it not then logical [to argue
from this] that Zomemim who had not
[actually] effected their intended act should
not be banished? But does not this [very]
argument point to a reverse conclusion? For
is it not logical [to argue] that he who had
effected the intended act [of murder] is not to
go into banishment, so as not to obtain the
possibility of atonement; whereas the
Zomemim who have not effected their
intended act, should be allowed to go into
banishment, so as to obtain the possibility of
atonement? Hence the derivation as from the
text, given by Resh Lakish, is the best. ‘Ulla
said: Where is there found an allusion in the
Torah to the treatment of Zomemim-
witnesses? Where is there found an allusion in
the Torah to Zomemim-witnesses! Is it not
prescribed, then shall ye do unto him as he
had purposed to do unto his brother?s What
is meant is some allusion in the Torah for
inflicting on Zomemim-witnesses a flogging
[in lieu of retaliation]! —

It is written: And they shall justify the
righteous and condemn the wicked: and it
shall be if the wicked man deserve to be
beaten [flogged], that the judge shall cause
him to lie down and be beaten forty [lashes].e
Now, is it because the judges justify the
righteous and condemn the wicked’, that ‘the
wicked man deserve to be beaten’?7 But, if
you refer the text to a case where witnesses
had incriminated a righteous man; then came
other witnesses who justified the righteous’,
[that is, indicated his innocence as heretofore],
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and ‘condemned the wicked’, [that is, proved
the former witnesses wicked men] then [you
can say that] ‘if the wicked man’ [the Zomem]
‘deserve to be beaten,s the judge shall cause
him to lie down and be beaten.” Cannot the
sanction for the flogging be derived from the
eighth Commandment: Thou shalt not bear
false witness against thy neighbor?s No, it
cannot be, as that is a prohibition applying to
no [tangible] action, and ‘wherever a
prohibition is contravened without [involving
tangible] action, no flogging is inflicted’.10

Our Rabbis taught: Four observations were
made in reference to Zomemim-witnesses,
they [a] are not stigmatized as born of [a
priest and] a woman who had been a divorcee
or a Haluzah;11 [b] do not go into banishment
to the cities of refuge; [c] are not made to pay
ransom;12 and [d] are not sold as slaves.13 In
the name of R. Akiba it was stated that they
are also not made to pay [compensation] on
their own admission.14 ‘They are not
stigmatized as born of [a priest and] a
divorcee or a Haluzah’ — as we have already
explained [above]. ‘They do not go into
banishment to the cities of refuge’ — as we
have already explained [above]. ‘They are not
made to pay ransom’ — because ransom is
held to be [a form of] atonement and these
fellows stand in no need of that.15

Who could be the Tanna who considers
ransom as [a form of] atonement?— Said R.
Hisda: It is R. Ishmael, son of R. Johanan b.
Berokah, as it has been taught: It is written,
then he shall give for the redemption of his
life [whatever is laid upon him],16 that is,
compensation for the [life of] the person
injured [dead]. R. Ishmael, son of R. Johanan
b. Berokah, says: It is compensation for [his
own life], the one responsible for the injury. Is
it not right to assume that [ultimately] they
differ in the interpretation of the import of
Kofer [ransom]; one Master considering the
ransom merely as pecuniary satisfaction,
whilst the other Master interprets it as [a
form of] expiation [of guilt]?

Said R. Papa: Not [necessarily] so! Both17
may be taken to consider ransom as a form of
expiation [of guilt], only here they differ on
this, that one Master considers the assessment
should be based on the value of the injured
[dead] person, while the other Master
considers that it should be based on the value
of the person responsible for the injury. What
is the reason underlying the view held by our
Rabbis?18 — They argue that as the same
expression for assessment is used in two
proximate instances in the same chapter,19
therefore just as in the former instance the
assessment is based on the injured [dead
child], the assessment in the second instance2o
is likewise to be based on the [dead] person
[injured by the ox].

And what is R. Ishmael's [reason]? — He
argues that the text states [explicitly the
compensation to be] for the redemption of his
life [soul]. And [what is the reply of] the
Rabbis [to this interpretation]? — Yes indeed,
the text has it for the redemption of his life
[soul]; nevertheless, in regard to the amount
to be paid assessed according to the value of
the injured.21

‘And they are not sold as slaves’ — R.
Hamnuna22 was inclined to argue that this
exemption would be granted only where the
[innocently] accused had the means to pay his
threatened fine; for, inasmuch as he would
then not have been sold, they [the Zomemim]
should likewise not be sold; but where he
himself had no means, the Zomemim, even
though they have the means, should be sold.

[Said Raba to him:] Let the Zomemim say to
him, ‘If you had the means, would you have
been sold? Therefore, we likewise should not
be sold.” But what R. Hamnuna did propose
to argue was that this exemption should be
granted only where either he or they have the
means; but where neither he nor they have
means they should be sold.23 Said Raba to
him: The Divine Law24 prescribes, If he has
nothing, then he shall be sold for his theft,2s
which directs that he be sold for theft, but not
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for insidious scheming. ‘In the name of R.
Akiba it was stated that they do not pay on
their own admission.’

What is R. AKkiba's reason [for this
exemption]? —  He considers this
compensation as Kenas26 and Kenas is not
payable on one's own admission. Rabbah
[commenting on this] said: You may recognize
it as such, because, you see, these [schemers]
have actually done nothing [tangible], yet they
are put to death or made to pay damages. R.
Nahman [commenting] said: You may
recognize it as Kenas, as the money remains
[undisturbed] in the possession of the owner,
yet those fellows are made to pay.

(1) ‘The hand of the witness shall be upon him first
to put him to death’ (Deut. XVII, 7). If the intrigue
was not discovered till after the execution had taken
place, the Zomemim were not punished by
retaliation, v. p. 25.

(2) Resh Lakish's view is given by Bar Pedayah in J.
Mak, i. 1.

(3) =1° K7 Deut. XIX, 5. The verb 212 alone, means
he shall flee; the addition of the pronoun X7 = he,
adds emphasis to the subject of the verb.

(4) Deliberate murder is not punished by
banishment, but by death. Yet, if on technical
grounds the criminal escapes the extreme penalty,
he is not relegated into banishment (either for
atonement, or protection from the ‘avenger’).

(5) Deut. XIX, 19.

(6) Deut. XXV, 1ff. Notice, there is no mention of
Zomemim or any indication in the text or context.
What ‘Ulla reads into it is therefore only claimed as
a suggestion, a mere allusion and no more,

(7) V. next note.

(8) L.e., where retaliation is inapplicable or cannot
be justly imposed. This is not altogether so strained
an interpretation as it may seem at first. The main
difficulty here is the word 29 ‘a contention’,
‘controversy’, between two parties; the penalty of
flogging is not determined by the relative
righteousness of the one and the wickedness of the
other, but is inflicted for religious, ritual, or moral
transgressions. Hence, the reference is to the
attempts of contentious fellows to degrade an enemy
by a false imputation; v, the comments of
Nahmanides, Malbim and J.Z. Meklenburg, Ha-
Ketab we-ha-Kabbalah, a,lI.

(9) Ex. XX, 13.

(10) V, infra, 16a. Mere speaking is generally (with
the exception of some specific instances), not
considered ‘action’.

(11) V. Glos.

(12) Pecuniary compensation chargeable on a fatal
accident caused by a vicious animal, due to the
owner's negligence; v. Ex. XXI, 28ff. If the charge
was made on fictitious evidence, and the witnesses
were found Zomemim, they do not pay the amount
that the court might have imposed on the one
accused innocently.

(13) If they had accused one of having stolen, and
the accused had not the means to pay, v. Ex. XXI,
37; XXII, 1-3.

(14) When witnesses are proved Zomemim and they
make a timely confession of their guilt, they are not
made to pay the statutory fines.

(15) As their beast has not actually killed a human
being.

(16) Ex. XXI, 30. If there be laid on him (92>
atonement) a sum of money, then he shall give for
the (1172 redemption) ransom of his life (Heb., soul)
whatsoever is laid upon him. In view of the last part
of verse 29, the ox shall be stoned and his owner
also shall be put to death, it is difficult to say which
of the two is demanded, atonement for the
negligence which resulted in the death of a human
being, or the pecuniary compensation, redemption,
for the loss to the capacity of the family. V.
Nahmanides and Ibn Ezra on Exodus.

(17) Lit., ‘all the world.’

(18) Le. the representatives of the anonymous
opinion.

(19) Le., Ex. XXI, 22, (where one hurt a woman
with child, so that her fruit depart from her); and
verse 30, (where one's ox killed a man).

(20) Ibid. 30.

(21) L.e., by the method indicated in verse 22 (in the
case of the child).

(22) There were several Babylonian scholars of that
name; this contemporary of Raba is the fourth on
the list in Hyman's Toledoth I, p. 378.

(23) The words, ‘said Raba to him’ are to be
omitted, according to a marginal note; but on closer
examination the whole passage down to the next
‘said Raba to him,” will be found to be a later
insertion, out of harmony. It is not in the Munich
text, v. D.S, p. 2.

(24) V. Glos.

(25) Ex. XXII, 2.

(26) A monetary imposition (more than is due), by
way of penalty. The rule is obtained from Ex. XXII,
8, ‘whom the judges shall condemn, he shall pay
double, but not on his own admission. (Rashi); v.
Glos.

Makkoth 3a

How has this money remained undisturbed?
[Obviously] because they had done nothing
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[tangible]! [But] that is just what Rabbah
said! — Then it should be reported thus: And
so had also said R. Nahman. Said Rab Judah:
Rab said that a Zomem-witness pays his
quota. What is meant by ‘pays his quota’? If
it means that this one pays half and that one
half, we learn this already expressly:
Monetary impositions are divided
proportionately, but [the number of] lashes is
not divided proportionately!1 This dictum is
applicable where only one of the witnesses
was found a Zomem, in which case he would
be made to pay his half [of the fine]. But does
he in such a case pay at all? Is it not taught:
‘No Zomem-witness pays money [damages]
until the two of them have been found
Zomemim’? —

Said Raba: It has a possible application where
one of the Zomemim admits, ‘I gave false
evidence’. But would we accept such
statement coming from him?2 What about
[the rule]: A witness, once he has made his
depositions [before the Court], cannot retract
and testify again? — Hence this dictum can
only be applied where one says: ‘We gave
evidence and were found Zomemim by such
and such a Court’.3

Now, with whose view will this explanation
accord? — Not with R. Akiba's; for how
could this accord with what he said: ‘They
also do not pay on their own admission’!
Hence Rab's dictum is applicable only when
one of the witnesses says, ‘We gave evidence,
were found Zomemim by such and such a
Court and were condemned to pay a sum of
money’.4 Now [in such a case] you might
presumably expect me to argue that since this
fellow cannot [by his sole statement] commit
his confederate, he could not commit himself
either; therefore Rab teaches us that in this
instance a Zomem pays his quota.

MISHNAH. [IF THEY SAY:] ‘WE TESTIFY
THAT N.N. DIVORCED HIS WIFE AND HAS
NOT PAID HER KETHUBAH’s SEEING THAT
HER KETHUBAH WILL ULTIMATELY HAVE
TO BE PAID, SOONER OR LATERe THE

ASSESSMENT SHOULD BE MADE ON THE
BASIS OF HOW MUCH ONE MIGHT BE
WILLING TO OFFER THE WOMAN FOR HER
KETHUBAH IN THE EVENT OF HER BEING
WIDOWED OR DIVORCED OR,
ALTERNATIVELY, HER HUSBAND
INHERITING HER AFTER HER DEATH.

GEMARA. How is it appraised? — Said R.
Hisda: The appraisement is made on the basis
of the husband's claims.7 R. Nathan b. Oshaia
says: On the basis of the woman's claims;s R.
Papa says: On the basis of the woman's claims
and strictly on her kethubah.o

MISHNAH. [IF THEY SAY]: ‘WE TESTIFY
THAT NN. OWES HIS FRIEND ONE
THOUSAND ZUZ10 WITH AN UNDERTAKING
THAT HE WILL RETURN THE SAME TO HIM
THIRTY DAYS HENCE’, WHILE THE DEBTOR
SAYS ‘TEN YEARS HENCE’, THE
ASSESSMENT [OF THE FINE] IS MADE ON
THE BASIS OF HOW MUCH ONE MIGHT BE
WILLING TO OFFER FOR [THE DIFFERENCE
BETWEEN] HOLDING THE SUM OF ONE
THOUSAND ZUZ TO BE REPAID IN THIRTY
DAYS OR IN TEN YEARS HENCE.

GEMARA. Said Rab Judah: Samuel said that
if one lent his friend a sum of money for ten
years, the [end of the] Sabbatical year will
cancel that debt;11

(1) Infra 5a.

(2) And reverse the judgment claim?

(3) Whereas the other witness does not admit.

(4) As a judgment debt which can be proved, it is no
longer a voluntary admission to be waived on
technical grounds.

(5) The ‘document, containing among other
undertakings a settlement on the wife payable at
her husband's death, or on her being divorced by
him. V. Glos. The husband presumably contests this
statement, and ultimately the witnesses are proved
intriguers and have to pay damages as Zomemim.
(6) Lit., ‘to-day or to-morrow’. The husband having
lost practically nothing by the evidence of these
witnesses cannot expect an award equal to the full
amount of the kethubah.

(7) E.g., the value of a speculative loan obtainable
by the husband on the kethubah, in the event of his
wife's death, and some compensation for their
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attempt to deprive him forthwith of his enjoyment
of the usufruct of his wife's property, on which he
might likewise have a favorable offer by way of a
loan.

(8) E.g., the advance she might have obtained on her
kethubah. As the woman's rights, however, had not
been assailed by these witnesses, the estimated
‘advance’ is to be deducted from the actual amount
due to her on the kethubah-settlement and the
balance is the husband's award, apart from the
threatened immediate loss of the usufruct.

(9) R. Papa does not allow the claim of the
threatened loss of usufruct, of which these witnesses
may plead they had no cognizance, and therefore,
not having assailed this item, they are not liable on
that account (Rashi).

(10) The zuz is a small silver coin corresponding to
the Attic drachm and Roman denarius, worth about
9d.

(11) V.Deut. XV, 1ff.

Makkoth 3b

even though [it might be argued that] at the
time of its incidence the injunction: he shall
not exact it of his neighbor1 is inapplicable,2 it
does nevertheless become applicable,
ultimately.3 R. Kahanaa referred him back [to
the Mishnah]: THE ASSESSMENT IS MADE
ON THE BASIS OF HOW MUCH ONE
MIGHT BE WILLING TO GIVE FOR [THE
DIFFERENCE BETWEEN] HOLDING THE
SUM OF ONE THOUSAND ZUZ TO BE
REPAID IN THIRTY DAYS OR IN TEN
YEARS HENCE. Now, if it were as you say
that the Sabbatical year cancels the debt, then
the Zomemim ought to be made to pay even
the whole capital? —

Said Raba: The Mishnah might be dealing
with the case of a loan against a pledge, or
where the creditor deposited his bills at the
Court, as we learnt: ‘A loan against a pledge
or one where the creditor had delivered the
bill thereof to the court, is not cancelleds [by
the Sabbatical year].” Some report this
discussion thus: Rab Judah said that Samuel
said that if one lends to his friend a sum of
money for ten years, the Sabbatical year does
not cancel the debt, and even though
ultimately it becomes subject to the
injunction, he shall not exact it of his

neighbor, yet that injunction is inapplicable at
the time of the incidence of the Sabbatical
year.

Said R. Kahana: We have learnt likewise:
THE ASSESSMENT IS MADE ON THE
BASIS OF HOW MUCH ONE MIGHT BE
WILLING TO GIVE FOR HOLDING THE
SUM OF ONE THOUSAND ZUZ TO BE
REPAID IN THIRTY DAYS OR IN TEN
YEARS HENCE. Now, if you would say that
the Sabbatical year cancels the debt, then the
Zomemim should be made to pay even the
whole capital? —

Said Raba: [This argument is not conclusive,
as] the Mishnah might deal with the case of a
loan against a pledge, or, where the creditor
deposited his bills at the Court. This also Rab
Judah said: Samuel said that if one says to his
friend ‘[I lend you this money] on condition
that the Sabbatical year shall not cancel the
debt for me,” the Sabbatical year does cancel
it. Is it to say that Samuel considers this a
stipulation that is in conflict with what is
prescribed in the Torah, and [the rule is]: ‘If
one makes a stipulation which is in conflict
with what is prescribed in the Torah,s his
stipulation is void’? But has it not been stated:
If one said to his friend, ‘[I sell you this thing]
on condition that you have no plaint of an
unfair deal7 against me,” Rab says he has a
plaint; and Samuel says he has no plaint of an
unfair deal against him? —

Yes, but behold on this very point R. ‘Anan is
stated to have said: I had it explained to me
by [Mar]s Samuel himself, that [if a person
stipulate] ‘on condition that you have no
plaint of an unfair deal against me,” he has no
plaint; but if he stipulate that no plaint of an
unfair deal shall obtain in the deal, it does
obtain. Exactly the same [distinction holds
good in regard to the Sabbatical year; if he
stipulate] ‘on condition that you do not cancel
the debt for me in the Sabbatical year’, the
Sabbatical year does not cancel it, but, ‘on
condition that the Sabbatical year does not
cancel it,” the Sabbatical year does cancel it. A
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Tanna taught: If a person lends his friend
some money without specifying a date [for
repayment] he may not demand it of him for
thirty days at least.o Rabbah b. Bar Hanah
put forward a reasoned argument before Rab
that this restraint could only be intended for a
loan against a Shetar,10 because nobody would
take trouble to execute a written instrument
for less than thirty days; but in the case of a
loan parol, the restriction did not apply.

Said Rab to him: ‘[No!] thus said my Beloved
[Uncle]:11 It is the same whether one lends
against a Shetar or parol’. It has likewise been
taught: If one lends money to his friend
without specifying a time [for repaying], he
may not demand repayment for at least thirty
days, no difference being made whether it be
a loan against a Shetar or parol. Samuel
[once] said to R. Mattena: Don't squat down12
before you give me an explanation of the
origin of the oft-repeated dictum of our
Teachers: If one lends money to his friend
without specification [of date], he may not
demand repayment for thirty days, at least,
no difference being made whether it be parol
or against a Shetar. He replied: It is written,
[Beware that there be not a base thought in
thy heart saying,] the seventh year, the year of
release is at hand, [and thy eye be evil against
thy poor brother].13 Now, from the import of
the words ‘the seventh year is at hand’, is it
not obvious that it is the same as ‘the year of
release’? What instruction is then the year of
release intended to convey? It is to tell you
that there is yet another, a kindred form of
release; which is it? —

It is when one lends his friend some money
without specifying a date [for repayment], in
which case he may not demand repayment of
him for thirty days, at least. [Why thirty
days?] Because the Master has enunciated [in
other matters] that thirty days prior to the
incidence of the Sabbatical year, count as a
year.14 Rab Judah also said the following:
Rab said that if one forcibly enlarges the
opening for the neck in a new garment on the
Sabbath days, he is liable in a sin-offering.

R. Kahana demurred to this view, asking
what is the difference between this process [of
enlarging the neck] and broaching a cask
[which is admittedly permitted]? — [Rab
Judah] said in reply that there is a rending of
integral parts of the woven material in the
case of the garment; whereas the stopper is
not an integral part of the cask [but merely
inserted]. Rab Judah also said: Rab said that
if a Kortob1s of wine fell into three logsis of
water, imparting a wine color, and this
[mixture] again fell into a Mikweh,16 the
Mikweh is not thereby rendered ineffectual.
R. Kahana demurred to this, asking: What is
the difference between a mixture of wine and
water and the dye-water about which we
learnt: R. Jose says that dye-water renders
the Mikweh ineffectual?17 Said Raba to him:
[There is a difference], as there, people call it
‘dye-water’, whereas here, they call it ‘diluted
wine’. But yet, did not R. Hiyya teach: These
spoilt the efficacy of the Mikweh?18 —

Said Raba to him: There is no difficulty, as
one [Rab] presents R. Johanan b. Nuri's view,
while the other [R. Hiyya] presents the view of
the Rabbis; as we learnt:19 If a Kortob of wine
fell into three logs of water

(1) Ibid. 2.

(2) Because the agreed period of the loan (ten years)
extends beyond the ‘year of release’ and the
creditor could not ask for its repayment then, but
only at the end of the ten years, when the cancelling
power of the Sabbatical year will be past.

(3) Le., retrospectively.

(4) Probably a disciple of Raba.

(5) Sheb. X, 2. This formal exemption was a social
and economic measure called Prosbul instituted by
Hillel. If a creditor deposited formally his claim to
the Court, he was no longer an individual creditor
against his brother (v. Deut. XV, 3). Similarly a
pledge (against a debt) acted as a sort of anchorage
keeping the debt fast, as a pledge cannot be wiped
out like negotiable money that had actually been
used. V. Git. 37a.

(6) V. Deut. XV, 2. This rule is enunciated by
Rabban Simeon b. Gamaliel in Keth. IX, 1.

(7) Ona'ah overreaching, a stipulation in conflict
with Lev. XXV, 14, oppress being taken to mean to
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overreach, to deal unfairly. Cf. B.M. 1V, 3 ff. and
Talm, fol. S51a seq.

(8) An honorific title, Master, a reading well
attested D.S, p. 3.

(9) Tosef. B.M. X, 1.

(10) A written document. ‘Starr’ is an adopted word
in mediaeval Anglo-Jewish history. Tovey, Anglia
Judaica, p. 32.

(11) R. Hiyya the Great. Rab and Rabbah b. Bar
Hanah were cousins and fellow-students under their
paternal uncle Hiyya in Palestine.

(12) A familiar phrase for ‘before settling down;’
students usually sat low, on the floor. V. Ab. L, 4.
(13) Deut. XV, 9.

(14) V.R.H. 9bff, where it is suggested as a sort of
minor year of release.

(15) Kortob: the smallest liquid measure, 1/64 of a
log, which was a small domestic measure, about 2/3
of a pint; 24 logs went to one se'ah.

(16) Mikweh: a well, pool or reservoir used for
ritual purification. Lev. XXII, 3-7. The water must
not be contained in a vessel or filled by means of a
vessel, but be naturally-gathered and in contact
with the ground, Lev. XI, 36. The minimum
requisite quantity for a Mikweh is 40 se'ahs (or 960
logs), the amount considered necessary to allow the
complete immersion of a person of average size.
Once the Mikweh has naturally attained the
standard quantity of 40 se'ahs nothing, save
reduction or discoloration, can then affect its
efficacy. When under the required standard, the
Mikweh is ineffectual and the addition of three logs
of ‘vessel-drawn’ water vitiates the whole entirely.
The addition, however, of milk, wine, or other pure
undiluted fruit-juice neither disqualifies the
Mikweh nor helps to bring it up to standard.

(17) Mik. VII, 3.

(18) That is, this quantity of wine and water fallen
into a defective Mikweh rendered the same totally
useless; how could Rab, Hiyya's disciple, contradict
his master?

(19) Mik. VII, 5, where, however, it should be noted,
the reading in the first clause is ‘three logs full’, not
as quoted in our Talmud texts, here, and Hul. 26a.

Makkoth 4a

short of a Kortob, imparting a wine color, and
then the whole fell into a [deficient] Mikweh,
the Mikweh is not thereby rendered
ineffectual. Likewise, if a Kortob of milk fell
into three logs of water short of a Kortob, and
then the whole fell into a [deficient] Mikweh,
the color remaining that of water, the Mikweh
is not thereby rendered ineffectual. R.
Johanan b. Nuri says that it all depends on the

colour.1 But, that is just the point on which R.
Papa sought a solution.2

For R. Papa asked whether Rab read in the
first clause of the Mishnah ‘three logs short of
a Kortob’, and if so, then [a] the Tannas of
that first clause [presumably] holds that [a
Kortob of wine which has fallen into full]
‘three logs’ of water would render the
Mikweh ineffectual, and consequently, [b] R.
Johanan b. Nuri expressed his dissent,
[namely] that it all depends on the colours
[rather than on the measure of the liquid]. In
that case, Rab [as reported above] adopted
the view of R. Johanan b. Nuri. Or,
alternatively, Rab did not read in the first
clause of the Mishnah ‘three logs short of a
Kortob’, [but whole three logs]s and
consequently [a] R. Johanan b. Nuri's
dissenting comment referred only to the last
[milk] clauses and therefore, [b] Rab [as
reported] expressed a unanimous view?7 —

This was doubtful only to R. Papa, whereas
Raba was certain about its R. Joseph
remarked: [Though a disciple of Rab Judah,]
I never heard from him that ‘reported topic’.9
Said Abaye to him: You told us about this
very theme yourself and this is how you told it
to us, that Rab did not read in the first clause
of the Mishnah ‘short of a Kortob’; that R.
Johanan dissented only from the latter clause,
and that Rab's statement expresses a
unanimous view. Rab Judah also said: Rab
said that if a cask-full of water had fallen into
the Great Sea [the Mediterranean] and
someone immersed himself [ritually] on that
spot, his immersion is of no avail to him, as we
have some misgiving lest three logs are left in
one spot [undistributed].

Now this applies particularly to the Great Sea
where the water remains stationary, which is
not the case generally in stream water. The
same has been also taught: If a cask-full of
wine had fallen into the Great Sea and
someone immersed himself on that spot, his
immersion is of no avail to him, as we have
some misgiving lest [three logs of] the wine1o
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was left in one spot [undistributed]. And
likewise if a Terumah11 — loaf fell there, it is
defiled. What is the purport of the clause
‘And likewise’? — You might argue that, as
in the former instance, [when in doubt] you
consider the person in status quo [i.e.,
defiled], you would do the same in the second
instance and consider the Terumah also in
status quo [as holy]; the second clause,
therefore, is essential, to inform you that the
loaf is defiled.

MISHNAH. [IF WITNESSES DECLARE]: ‘WE
TESTIFY THAT N. N. OWES HIS FRIEND TWO
HUNDRED ZUZ’, AND THEY ARE FOUND
ZOMEMIM, THEY ARE FLOGGED AND
ORDERED TO PAY [CORRESPONDING
DAMAGES], BECAUSE THE TITLE:2 WHICH
SANCTIONS THE FLOGGING13 IS OTHER
THAN THE TITLE THAT SANCTIONS THE
COMPENSATION.14 THESE ARE THE WORDS
OF R. MEIR; BUT THE SAGES SAY THAT ONE
WHO IS ORDERED TO PAY DAMAGES IS NOT
FLOGGED. [IF WITNESSES DECLARE:] ‘WE
TESTIFY THAT N. N. IS LIABLE TO A
FLOGGING15 OF FORTY LASHES, AND THEY
ARE FOUND ZOMEMIM, THEY RECEIVE
EIGHTY, FORTY ON THE COUNT OF ‘THOU
SHALT NOT BEAR FALSE WITNESS AGAINST
THY NEIGHBOR,1¢ AND FORTY ON THE
COUNT OF THEN SHALL YE DO UNTO HIM
AS HE PURPOSED TO DO UNTO HIS
BROTHER’.17 THESE ARE THE WORDS OF R.
MEIR; BUT THE SAGES SAY THAT THEY
RECEIVE ONLY FORTY LASHES.

(1) That means, if the color of the mixture (that has
fallen in) was that of wine or milk, it is to be taken
as wine or milk, without adverse effect on the
Mikweh even if it fell in to whole three logs of
water; and Rab thus follows the principle of R.
Johanan b. Nuri (v. supra note 2, end). Whether R.
Johanan's observation refers to the last clause
alone, or also to the first, is discussed immediately.
(2) As Rab, in his dictum, states that if a Kortob of
wine fell into three logs of water, imparting a wine
color, there is no adverse effect on a defective
Mikweh, the discussion arises as to what reading he
followed, in his interpretative dictum.

(3) Le., the authority, though unnamed, yet
representing the consensus of the Sages, v. Glos.

4) Le., if wine-colored, it is as if wine had been
added, without adverse effects.

(5) As in the Mishnah texts.

(6) L.e., where the color remained that of water.

(7) For all agree that if the color of the mixture is
that of wine or milk, it is without effect on the
efficacy of the Mikweh, good or ill, even where the
milk or wine was added to three logs.

(8) Le., that Rab adopted the view of R. Johanan b.
Nuri.

(9) xny»w Shema'ta is something ‘heard’ from the
lips of an eminent person, v. Glos. R. Joseph lost his
memory after a severe illness, and Abaye often
recalled to his beloved Master his own teachings.
(10) The reason is that wine is not suitable for ritual
immersion, v. Rashi on Shab., 144b. The reading
‘three logs of vessel-drawn’ is certainly incorrect in
reference to wine. Cf. Hananel, Nahmanides and
Strashun, a.l.

(11) Le., the priestly due given in kind, corn, wine
and oil (also fruits), which could be consumed only
by one in a state of ritual purity, cf. Num, XVIII,
11-13. V. Glos.

(12) Literally, ‘name’ ‘denomination’ or ‘category’,
meaning the Biblical text; v. next clause of the
Mishnah.

(13) The breach of the ninth Commandment, Ex.
XX, 13.

(14) The specific law of retaliation for ‘intriguers’,
v. Deut. XIX, 19.

(15) Either in connection with an offence that he
had committed in their presence, or they testify that
he had been sentenced to a flogging by another
tribunal, but ran away.

(16) V. p. 15,n. 4.

(A7) V.p.15,n. 5.

Makkoth 4b

GEMARA. The Rabbis’ view here is perfectly
in order since, as it is written there, according
to his misdeed,1 can penalize him [once only],
for a [single] ‘misdeed,” but not [twice as] for
two misdeeds. But as to R. Meir, what is his
reason [for imposing two penalties for a single
offence]? — ‘Ulla said that R. Meir inferred
the principle [by analogy] from the case of the
‘Defaming husband’.2 What do we find in the
law of the ‘Defaming husband’? He is flogged
and also made to pay compensation; the same
should obtain in every case where the
offender made himself liable to a flogging and
compensation. [No!] This is no analogy,
because what is that law of the ‘Defaming
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husband’? It is [essentially] a case of
Kenas!3—

[Admitted;] but R. Meir is of the same
opinion as R. Akiba, that is that the
punishment of Zomemim is [likewise] one of
Kenas.4 Some introduce this Mishnah-
comment of ‘Ulla in connection with that
which has been taught: And ye shall let
nothing of it remain until the morning; and
that which remaineth of it until the morning
ye shall burn with fire.s Now Scripture came
and provided here a [remedial] act to follow a
[disregarded] prohibition;s this [provision] is
to convey that no flogging is inflicted for the
transgression. These are the words of R.
Judah.

R. Jacob7 says: [No!] this interpretation is not
relevant,s as it is rather an instance of a
prohibition contravened without action, and
any prohibition contravened without action
entails no flogging.o Now, the general import
of the above statement seems to imply that R.
Judah is of [the] opinion that a prohibition
contravened without Action does entail a
flogging: whence does he obtain this
principle? —

‘Ulla submitted that R. Judah derived it from
the [law of the] Defaming husband. What do
we find in [the case of] the Defaming
husband? It is a prohibitionio contravened
without action,11 and yet the offender receives
a flogging! [No, your conclusion falls short,
as] what do we find in the law of the Defaming
husband? He is flogged and also pays [one
hundred shekels of silver], But, said Resh
Lakish, R. Judah derived it from the [case of]
Zomemim.

Now what do we find [in the case of]
Zomemim? — It is a prohibition contravened
without action, and yet the offenders are
flogged; the same obtains wherever there is a
prohibition contravened without action. [But,
can you argue that from the Zomemim, as]
what do we find in [the case of] Zomemim?
They need not be cautioned!12 Then [I say] let

the case of the Defaming husbandi3 enforce
my argument. And thus the argument turns to
and fro, the characteristics of one case not
being quite those of the other; but they are
alike in this, that they are cases of a
Prohibition contravened without action, and
[in each case] the offender is flogged; the same
[I submit] obtains in all cases of a Prohibition
contravened [even] without action — that the
offender is flogged. [But yet, note] what is
their common characteristic? They are both
[cases of] Kenas!14 — This presents no
difficulty, as R. Judah does not take the same
view as R.Akiba.1s But yet [the argument
might be carried on], what they both have in
common is that they have each some singular
trait of severity.16 — R. Judah does not raise
this point.17

[BUT THE SAGES SAY THAT THEY
RECEIVE ONLY FORTY LASHES.] And
what lesson do the Rabbis derive from the
text, ‘Thou shalt not bear false witness against
thy neighbor’? — They must needs utilize it
as the [statutory] admonitionis to Zomemim.
And where does R. Meir find that [requisite
Scriptural] admonition? — Said R. Jeremiah
that R. Meir found the same in the context,
And those that remain shall hear and fear and
shall henceforth commit no more such evil in
the midst of thee.19 And why do not the
Rabbis also adopt the same? — They apply it
to another principle,

(1) Deut. XXV, 2, as applied to Zomemim. V, supra
p. 4, text and notes.

(2) V, Deut. XXII, 13-19, where it is directed to
chastise him and ‘amerce him 100 shekels of silver’.
(3) L.e., a punitive treatment which cannot be taken
as a standard, and from which no deductions can be
drawn.

(4) Le. they are both of a punitive type, and the
argument from them by analogy is therefore in
order; v. supra p. 7, n. 4.

(5) Le., of the roasted flesh of the paschal lamb, Ex.
XII, 10.

(6) Lit.,, a prohibition translated into a positive
action’ JTwy® pnoaT N,

(7) Akiba is a corrupt reading.

(8) Lit.,, ‘is not of the proper denomination or
category,’ i.e., not correctly assigned, or conceived,
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(9) Le., the offence was passive, without any bodily
exertion, and therefore not punishable.

(10) Derived from thou shalt not go up and down as
a tale-bearer among thy people (Lev. XIX, 16);
according to another suggestion, from keep thee
free from every wicked thing (Deut. XXIII, 10), v,
Keth. 46a.

(11) Le., slander is not the same as actual assault.
Speech was deemed intangible, as mere breath
without direct bodily contact. Some, however,
consider that the movement of the lips in speech
constitutes action, cf. infra 16a.

(12) Whereas in all cases entailing a flogging
previous caution is absolutely essential, in this case
it is not even possible; for, Zomemim caught in
fictitious evidence could not possibly have been so
warned, and yet they are flogged, which shows that
their treatment is exceptional and cannot, therefore,
be used for fixing a standard rule.

(13) Who is entitled to be cautioned and yet receives
a flogging for an offence of intangible action.

(14) V, supra, p. 16 note 6.

(15) All agree that (the secondary instance) the
Defaming husband, is a case of Kenas (penal), as the
fixed heavy fine of 200 shekels shows. But in regard
to the primary instance of Zomemim, the Sages,
including R. Judah, differ from R. Akiba in
considering the compensation pecuniary (mamon),
not penal (Kenas), as the amount is not a fixed sum,
but assessed according to the damage threatened by
their perfidy. V. B.K. 5a (Rashi, top), Kenas =
poena and mamon = multa.

(16) Le., Zomemim are to be flogged, even though
they had not been previously cautioned; the
Defaming husband is not only flogged, but also has
to pay a fine (100 shekels) and may not send away
his wife (Deut. XXII, 19).

(17) On logical grounds, as you cannot argue from
dissimilarities. Cf. Tosaf. Keth. 32b s.v. jow.

(18) L.e., as an explicit primary statement that such
an action is a sin, as ‘no punishment (21y) can be
inflicted without admonition (77:R)°’. Cf. Mek. on
Ex. XX, 13.

(19) Deut. XIX, 20.

Makkoth 5a

namely that of proclamation.i And whence
does R. Meir derive that principle? — He
obtains the principle of proclamation from the
phrase [in the same passage], And those that
remain shall hear and fear.

MISHNAH. MONETARY IMPOSITIONS ARE
SHARED AMONG THE OFFENDERS, BUT THE
LASHES OF A FLOGGING ARE NOT SHARED

AMONG THE OFFENDERS. HOW FOR
INSTANCE? IF THEY GAVE EVIDENCE
AGAINST A PERSON THAT HE OWED HIS
FRIEND ONE HUNDRED ZUZ, AND THEY
WERE FOUND ZOMEMIM, THEY DIVIDE THE
CORRESPONDING DAMAGES
PROPORTIONATELY BETWEEN THEM; BUT
IF THEY GAVE EVIDENCE AGAINST HIM
THAT HE WAS LIABLE TO A FLOGGING OF
FORTY LASHES AND WERE FOUND
ZOMEMIM, EACH ONE RECEIVES HIS
FORTY LASHES.

GEMARA. [EACH ONE RECEIVES HIS
FORTY LASHES.] What is the [Scriptural]
warrant for this? — Said Abaye: The term
rasha’2 occurs in the text prescribing a
flogging,3 and also in the text prescribing the
death penalty by order of the Court:4 just as
the death-penalty cannot be effected in half-
measure, so a flogging likewise, may not be
effected in half-measure.s Raba said: We
require to fulfill the words, Then shall ye do
unto him as he purposed to do unto his
brother,6 and this would not be done [unless
each Zomem-witness receives his full due].
Then, if that be so, why should not the same
obtain in regard to monetary imposition?
Money can be unified into one total, whereas
lashes cannot be so unified.

MISHNAH. WITNESSES ARE NOT
CONDEMNED AS ZOMEMIM UNTIL THEY
THEMSELVES ARE [DIRECTLY]
INCRIMINATED7; HOW, FOR INSTANCE? IF
THEY HAD DECLARED: ‘WE TESTIFY THAT
N.N. KILLED THAT PERSON’; AND OTHER
WITNESSES SAID TO THEM: HOW COULD
YOU TESTIFY TO THAT, AS THAT
MURDERED PERSON OR THAT [ALLEGED]
MURDERER WAS WITH US ON THAT VERY
DAY, AT SUCH AND SUCH A PLACE?’ [THEN]
THE WITNESSES ARE NOT THEREON
CONDEMNED AS ZOMEMIM. BUT, IF THESE
[OTHER] WITNESSES SAID: HOW COULD
YOU TESTIFY TO THAT, AS ON THAT VERY
DAY, YOU WERE WITH US AT SUCH AND
SUCH A [DISTANT] PLACE?’ [THEN] THE
FORMER ARE CONDEMNED AS ZOMEMIM.
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IF OTHER WITNESSES CAME, AND THEY
CHARGED THEM [WITH PERFIDY]: THEN
[AGAIN] OTHERS CAME, AND THEY [AGAIN]
CHARGED THEMs [WITH PERFIDY], EVEN
TO A HUNDRED, THEY ARE ALL TO BE
EXECUTED. R. JUDAH SAYS THAT THIS IS
[SEEMINGLY] A CONSPIRACYe AND THE
FIRST SET ALONE IS [TO BE] EXECUTED.

GEMARA. What is the [Scriptural] warrant
for this? — Said R. Adda:10 The text says, and
behold, if the witness be a witness-of-
falsehood, etc.11 [which conveys that he is not
a Zomem] until the lie is given to the body of
the evidence.12 In the School of R. Ishmael it
was taught: to testify against him13 a wanton
perversion [sarah],14 conveys [that he is] not
[a Zomem] until the body of the evidence is
controversed. Rabais stated that if two came
and declared that N.N, had Kkilled that person
on the eastward side of the citadel, and two
others came and said [to the former
witnesses]: ‘But were you not [then] with us at
the westward side of the citadel?’ we have to
consider. If while standing on the westward
side of the citadel, it is possible to see that
[indicated] spot on the eastward side of the
citadel, they are not condemnedie as
Zomemim; otherwise, they are [condemned]
as Zomemim. But that is quite obvious! —

No; you might say that we [should not convict
but] consider the possibility of [the first
witnesses having] a stronger eye-sight.
Therefore Raba informs us that we do not
give such special consideration [to Zomemim].
Raba also stated that if two came and
declared that N.N, had killed so-and-so early
on Sunday morning at Sura, and two other
witnesses came and said, ‘You were with us at
sunset on Sunday evening at Nehardea’, we
have to consider. If one can get from Sura to
Nehardea between the early morning and
sunset,17 the first witnesses are not
condemned as Zomemim; otherwise, they are
Zomemim. But that is quite obvious! —

No; you might say that we should consider the
possibility of the ‘Flying Camel’.18 Therefore

Raba informs us that we do not give such
special consideration [to Zomemim]. Raba
further stated that if two witnesses came and
declared that N.N, had Kkilled so-and-so on
Sunday and two others came and said, ‘But
were you not with us on Sunday [elsewhere]?
It was [in fact] on Monday that N.N, Kkilled
him;” or, furthermore, even if the latter
witnesses declared that N.N, had [actually]
killed the person on the [previous] Friday, the
former witnesses are still executed as
Zomemim, inasmuch as Sunday, the time
stated in their evidence [was disproved, and]
the murderer had then not yet been [found
guilty and sentenced to the death-penalty.19
What new information does he proffer here?

[That the murderer as well as the perfidious
witnesses are ultimately executed!]20 We have
learnt [that] already: Consequently, if one of
these [two sets of witnesses]21 has been found
Zomemim, both the criminal and the
Zomemim are executed, while the other set is
let go?22 — Yes, but one must needs wait to
hear the latter part of Raba's statement, in
reference to evidence bearing on the time of
the verdict, namely, if two came and declared
that N.N., had been convicted [of murder] on
Sunday, and two others then came and said to
the first; ‘You were with us [elsewhere] on
Sunday, but N.N. was [in fact] convicted on
Friday,’ or furthermore, even if the latter said
N.N. was [not] convicted [till] Monday, the
former are not executed as Zomemim,
because by the time when the first witnesses
gave their [fictitious] evidence,23 the man
charged had already been sentenced to death.

The same principle obtains in cases of Kenas
[fine].24 If two came and said that N.N. had
stolen and Kkilled or sold [an animal] on
Sunday, and two others came and said to the
first, ‘You were with us [elsewhere] on
Sunday but, it was [in fact] on Monday that
N.N. had stolen and Killed or sold the animal,’
[the first witnesses have to pay the fine];2s
nay, furthermore, even if the second witnesses
said that N.N. had stolen and Killed or sold
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[the animal] on the [previous] Friday, still the
first witnesses have to pay, because at the time
when they gave their evidence, N.N. had not
yet been made liable2s to pay [the fine that
these perfidious fellows tried to fix on him].

If two came and declared that N.N. had stolen
and Killed or sold [an animal] and been
convicted on Sunday, and then, two others
came and said [to the witness], ‘You were
with us [elsewhere] on Sunday, but [in fact],
N.N. had stolen and killed or sold [the animal]
on Friday, when he was convicted;’ nay, even
if the second witnesses said that N.N. had
[actually] stolen and Kkilled or sold [the
animal] on Sunday [or even on Monday],27
but that he was not convicted [and fined] till
Monday, the former witnesses have not to pay
[the exactions], because, at the time when they
were giving [their perfidious] evidence,28 N.N.
had already been made liable [to pay the fine]
by a tribunal.

R. JUDAH SAYS THAT THIS IS
[SEEMINGLY] A CONSPIRACY AND THE
FIRST SET ALONE IS [TO BE]
EXECUTED.

(1) On textual grounds, four criminal convictions had
to be published abroad as a deterrent measure,
among them that of Zomemim, Sanh. 8§9a.

(2) yun i.e., wicked, guilty.

(3) If the (guilty) wicked man be worthy to be beaten,
that the judge shall cause him to lie down and to be
beaten forty stripes. Deut. XXV, 2-3.

(4) ‘Ye shall take no satisfaction for the life of a
murderer, which is guilty of death; but he shall
surely be put to death.’

Num. XXXV, 31.

(5) This exegetical method is called Gezerah Shawabh,
v. Glos.

(6) Deut. XIX, 19.

(7) Read j»2y nx > or 11 (v. D.S, a.l) that is, not
their evidence, but their personal presence at the
alleged offence, is being challenged (Rashi).

(8) L.e., successive witnesses came to charge the
accused, and the witnesses who came to his defense
challenged them in turn as conspirators: so Rashi,
Alfasi, and Maim.; on the other hand, Nahmanides
defends another interpretation, that successive sets of
witnesses came and contradicted each other, these for
and the next against the accused, in which he is
supported by the wording in the Tosefta. The

alternative translation would then be: — If other
witnesses came and charged them, then (again) other
witnesses came and charged them (the last) even to a
hundred.

(9) Estattis. The traditional derivation is incorrect; it
is a popular contracted (or corrupt) form of the
Greek stasiastes or stasiodes meaning a member of a
faction or factious party.

(10) V.I. Raba (D.S); Rabbah (Han.).

(11) Deut. XIX, 18.

(12) Le., the villainy of the witness, as bearer of the
evidence, is established rather than flaws in the
evidence. (In Roman law, testibus non testimoniis.)
(13) Le., the perfidious witness as against himself
(Ritba; v. J. Z. Meklenburg's long commentary on
Deut. XIX, 16.

(14) 79 — usually derived from 97— a turning or
falling away (from the law of God), cf. Deut. XIII, 6;
but it is more probably from the secondary Po'el
form, 9 to be pervert and rebellious, cf. Deut.
XXI, 18, 29 and especially.

Isa. I, 23.

(15) Var. lec. Rabbah (Han.).

(16) As both impressions may be truly received.

(17) Nehardea lay over 20 parasangs (about 70 miles)
north of Sura; both were on the Euphrates: the
journey would ordinarily take two days of steady
travelling. V. J. Obermeyer. Die Landschaft
Babylonien, p. 293.

(18) Probably the popular name for a special fast
camel service. ‘The fleeter camels will carry their
rider and a bag of water for fifty miles a day without
a drink’. Enc. Brit. s.v. Camel. ‘The speed of the
imperial post averaged five miles an hour: the
distance between Antioch and Byzantium (747 miles)
was accomplished in little under six days: hired
vehicles would take longer.” Caroline A. J. Skeel,
Travel in the First Century, p. 70.

(19) It was at the time a plot against a still innocent
man by insidious witnesses, v. Tosaf, a.l., Han. and
Maim. Yad, Eduth, XVIIL, 2.

(20) The culprit for his crime, and they for their
proved perfidy.

(21) Le., who do not see each other, and are therefore
unaware of their common perfidy.

(22) V. Mishnah 6b.

(23) Probably Tuesday, cf. Sifrei on Num. XXXV, 31.
(24) V. Glos.

(25) If caught with the object, the thief had to pay
twofold (Ex. XXII, 3); if he Kkilled or sold a beast, he
had to pay five oxen for an ox and four sheep for a
sheep (ibid. XXI, 37).

(26) Le., by a tribunal, after a due trial. If the thief
voluntarily admitted his offence, he returned either
the object (if available), or its value. It is the
witnesses, therefore, who force the fines upon the
thief.
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(27) So Maharsha, but see Maim. Yad, Eduth, XIX, 2
and comment. Kesef Mishneh.

(28) IL.e., after Monday (as may be gathered from the
evidence of the second witnesses).

Makkoth 5b

If it seems a conspiracy, even the first
witnesses should not be executed? — Said R.
Abbahu: [The plot was discovered only] after
execution had already taken place. ‘After
execution had already taken place’! Then the
thing is done [and there is nothing more to be
said]?1 But, said Raba, he [R. Judah] means
this: if there was only one set, the witnesses
are executed;2 but if there be more than one
set, they are not executed.3

But does not R. Judah say, THE FIRST SET
ALONE IS EXECUTED, [implying that there
are more]? This is rather a difficult point.
There was a certain woman who brought
[her] witnesses and they were discredited; she
brought others, and they [too] were
discredited;4 she went and brought further
witnesses [who were not discredited]. Said
Resh Lakish: This woman is suspect.s Said R.
Eleazar to him: ‘Assuming she is suspect, are
all Israel to be held as suspects?’

Once as they were both present at the sessions
of R. Johanan, there came such a suit before
them and Resh Lakish observed: ‘This
woman is suspect.” Thereupon R. Johanan
replied to him: ‘If she is suspect, are all Israel
to be held as suspects?’ Resh Lakish then
turned round and looked askance at R.
Eleazar, saying: ‘So you had heard this from
[Johanan] bar-Nappaha and did not tell it to
me in his name!’s Is it to be suggested that
Resh Lakish sides here with R. Judah [in the
Mishnah], while R. Johanan sides with the
Rabbis — [Not necessarily, as] Resh Lakish
might say: I do hold the view of the Sages,7
but they allow such latitude only because
there we have no one running about for his
witnesses, whereas here we have this one
woman running about and fetching them
along.s And R. Johanan, likewise, might say:

My view [in this instance] is in accord even
with that of R. Judah, and the reason of his
reservation there is only because people ask
[in surprise], ‘Was the whole world standing
there with them?’s Whereas in this case [of
the woman, obviously], those who came last
happened to have knowledge of the [facts in]
question, and the former had not.

MISHNAH. WITNESSES ARE NOT TO BE PUT
TO DEATH AS ATTESTED ZOMEMIM UNTIL
[AFTER] THE TERMINATION OF THE
TRIAL;i0 BECAUSE THE SADDUCEES
CONTENDED THAT ZOMEMIM WERE PUT
TO DEATH ONLY AFTER THE ACCUSED HAD
[ACTUALLY] BEEN EXECUTED, PURSUANT
TO THE SCRIPTURAL TEXT, ‘LIFE FOR
LIFE’..1 SAID THE [PHARISEE] SAGES TO
THEM: BUT DOES NOT THE CONTEXT
READ: THEN SHALL YE DO UNTO HIM AS
HE PURPOSED TO DO UNTO HIS BROTHER,12
WHICH CLEARLY IMPLIES WHEN HIS
BROTHER IS STILL ALIVE? IF SO, WHAT IS
THE PURPORT OF LIFE FOR LIFE’? YOU
MIGHT ARGUE THAT ZOMEMIM ARE
LIABLE TO BE PUT TO DEATH FROM THE
MOMENT THEIR [PERFIDIOUS] EVIDENCE
HAD BEEN TAKEN, THEREFORE THE
WORDS °‘LIFE FOR LIFE’ ARE A POINTED
INSTRUCTION THAT ZOMEMIM ARE NOT
TO BE PUT TO DEATH UNTIL [AFTER] THE
TERMINATION OF THE TRIAL.

GEMARA. 1t is taught: An eminent disciple13
put the principle of [the Mishnah] in this
[paradoxical] form: If they have not slain,
they are slain; and if they have slain, they are
not slain.i4a My son, said the father [or
Principal],15 is there not an argument a
fortiorite against your rule? Our Master
[replied the disciple], have you not taught us:
No Penalty is inflicted on the strength of a
logical inference?17 For it has been taught:
And if a man shall take his sister, his father's
daughter or his mother's daughter it is a
shameful thing, and they shall be cut off1s.

Here we have it specified, his father's
daughter [who is] not his mother's, and, his
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mother's daughter [who is] not his father's.
On what [Scriptural] authority is the same
penalty extended to one who is both, his
father's as well as his mother's daughter? It is
indicated explicitly in the additional
instructive words, He hath uncovered his
sister's nakedness,” he shall bear his
iniquity.1s8 Now, even without [having
recourse to] this textual addition I could have
inferred it, since, if punishment is decreed in
the case of [a half-sister] ‘his father's
daughter’ not his mother's, or ‘his mother's
daughter’ not his father's, is it not

all the more evident in the case of [a full
sister] the daughter of both his father and his
mother? Here, therefore, you learn the rule:
No penalty is inflicted on the strength of a
logical inference.19 We have established the
principle relative to a penalty; where do we
find it in reference to admonition?20 —

In the instructive text, The nakedness of thy
sister, the daughter of thy father, or the
daughter of thy mother thou shalt not
uncover.21 Here we have specified, ‘his
father's daughter’, not his mother's, and ‘his
mother's daughter’, not his father's. On what
[Scriptural] authority is the same prohibition
extended to one who is both, his father's as
well as his mother's daughter? It is indicated
explicitly in the additional instructive words,
the nakedness of thy father's wife's daughter
begotten of thy father, she is thy sister.22 Now
even without this textual addition I could have
inferred it, since, if a man is admonished
about [his half-sister] ‘his mother's daughter’,
not his father's, and ‘his father's daughter’,
not his mother's, is it not all the more
applicable to [his full sister] the daughter of
both of his father and mother? Here,
therefore, we learn the rule: An admonition
inferred by argument is not warranted.23

And what is the [corresponding] Scriptural
reference relating to a [retaliatory] flogging of
Zomemim?24 — It is obtained [by the linking
of the law of flogging2s with the law of
murder]2s by the term Rasha’ [guilty] which
they both have in common.27

And what is the reference for such as are
liable to banishment? — It is [likewise]
obtained [by the linking of the law of
banishment2s with the law of murder,]26 by
the term Rozeah [murderer] which they both
have in common.27 It has been taught: R.
Judah b. Tabbai said: ‘May I [never] see
consolation [of Israel] if I did not have one
Zomemim-witness done to death to disabuse
the mind of the Sadducees, who used to say
that Zomemim [found guilty] were put to
death only after the [falsely] accused person
had [actually] been executed.’

Said Simeon b. Shetah to him: ‘May I [never]
see consolation [of Israel] if you have not shed
innocent blood because the Sages declared
that witnesses found to be Zomemim are not
put to death until both have been proved as
such, and are not [juridically] flogged until
both have been proved as such.” Forthwith
did Judah b. Tabbai take upon himself a
resolve never to deliver a decision save in the
presence of Simeon b. Shetah.29 And all
through his [remaining] days, Judah b.
Tabbai used to go and prostrate himself on
the grave of that [slain] witness, and his voice
would be heard and people thought that it was
the voice of the slain man; but he would tell
them, ‘It is my voice! You will be convinced
when on the morrow of this man's [his own]
death his voice will be heard no more’. Said
R. Aha, the son of Raba, to R. Ashi: He might
perhaps have answered the summons of the
deceased, or else he might have obtained his
forgiveness.3o

MISHNAH. [IT IS PRESCRIBED:] AT THE
MOUTH OF TWO WITNESSES OR THREE
WITNESSES SHALL HE THAT IS TO DIE BE
PUT TO DEATHs31 IF THE FACT IS
SUFFICIENTLY ESTABLISHED BY TWO
WITNESSES, WHEREFORE DOES HOLY
WRIT [FURTHER] SPECIFY THREE? — THIS
IS ONLY TO SHOW THEIR COMPARATIVE
COMPETENCY, THAT JUST AS THREE ARE
COMPETENT TO INCRIMINATE TWO AS
ZOMEMIM, SO ARE TWO COMPETENT TO
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INCRIMINATE THREE. HOW DO WE KNOW
THAT [TWO OR THREE] CAN EVEN
INCRIMINATE A HUNDRED? FROM THE
INSTRUCTIVE CONTEXT WHICH HAS
[TWICE] ‘WITNESSES’.32 R. SIMEON SAYS
THAT JUST AS TWO WITNESSES ARE NOT
PUT TO DEATH AS ZOMEMIM UNTIL BOTH
HAVE BEEN INCRIMINATED, SO THREE ARE
NOT PUT TO DEATH UNTIL ALL THREE
HAVE BEEN INCRIMINATED AS ZOMEMIM.
HOW DO WE KNOW THAT THIS ALSO
APPLIES EVEN IN THE CASE OF A
HUNDRED? — FROM THE INSTRUCTIVE
CONTEXT WHICH HAS [THRICE]
‘WITNESSES’33 . R. AKIBA OBSERVES THAT
THE THIRD WITNESS WAS SUPERADDED
HERE [NOT TO MAKE HIS RESPONSIBILITY
THE LIGHTER];34 BUT TO RENDER IT AS
SERIOUS FOR HIM AND MAKE HIS LEGAL
LIABILITY EQUAL TO THAT OF THE
OTHERS.3s NOW, IF HOLY WRIT THUS
PENALISES ONE WHO CONSORTS WITH
MALEFACTORS, AS ONE OF THE
MALEFACTORS, HOW MUCH MORE SHALL
HE WHO CONSORTS WITH BENEFACTORS
RECEIVE A REWARD AS ONE OF THE
BENEFACTORS! [AGAIN,] AS IN THE CASE
OF TWO WITNESSES, IF ONE OF THEM WAS
FOUND TO BE A NEAR KINSMANss OR
[OTHERWISE] DISQUALIFIED,37 THE WHOLE
EVIDENCE IS RENDERED VOID, SO IS IT
WITH THREE: IF ONE OF THEM WAS FOUND
TO BE A NEAR KINSMAN OR [OTHERWISE]
DISQUALIFIED, THE WHOLE EVIDENCE IS
VOID.HOW DO WE KNOW THAT THIS IS THE
CASE EVEN WITH A HUNDRED? FROM THE
INSTRUCTIVE CONTEXT WHICH HAS
[THRICE] ‘WITNESSES”’.

(1) Le., what point is there in R. Judah's statement?
(2) An exemplary punishment for Zomemim.

(3) Because they are regarded as victims of a plot.
(4) The bracketed words are missing in many good
texts, v. D.S.

(5) Le. to bring false witnesses.

(6) This was laid to Eleazar's charge on several
occasions. V. Yeb. 96b; Keth, 26b. Cf. ]J. Ber, ii, 1,
where an explanation is offered that it was not
customary in Babylon always to mention the
master's name, v, Hyman Toledoth, I, p. 195.

(7) To take evidence were there ‘even a hundred’
sets of discrediting or discredited witnesses.

(8) And thereby creating suspicion.

(9) Explanation: — According to Rashi, Alfasi and
Maimonides (v, p. 20, note 1) A and A1l charge M
(Murderer) — B and B1 charge A and Al with
alibi. C ” C1 99 99 99 99 99 9 C ” C1 9 9 D ” D1 99 99 99 99 99 9
D ,, D1 ,,,, Was the whole world on the day of the
murder with B and B1? According to Nahmanides
and others A and Al charge M — B and B1 charge
A and A1 with alibi. C,,C1,,,,D,,D1,,C,,C1,,,,
E,El,,F,Fl,E,El,, ec How was
everybody conveniently present to be able to assist
his own side? We have obviously a factious feud
here. Cf. Han.

(10) Le., only after a sentence had been obtained by
the plotters against the innocent victim. If their
perfidy is detected before sentence is given or after
their victim had been executed, they escape
retaliative punishment, according to the traditional
(Pharisaic) interpretation; v. Maim. Yad, Eduth,
XX, 2.

(11) And thine eye shall not pity; life for life. Deut.
XIX, 21.

(12) Ibid. 19. It appears that the words stressed here
are ‘to do (or, to be done) unto his brother’, i.e. as
when yet to be done. Rashi (in Deut, a, 1. and Mak,
2b, top) stresses ‘as he purposed to do,” but has not
yet done it. Cf. Chajes notes on 5b and Meklenburg
(longer commentary) on Deut, a. 1. The fact that the
judges were themselves involved with the Zomemim
in the unfortunate miscarriage of justice may be the
reason for letting them off post eventum, since the
Zomemim, as the witnesses, were compelled by the
judges’ decision to lay hands on their victim, Cf.
also Friedmann's instructive note Sifre, Num,
XXXV. #* 160 n. 6 (p. 61a), and Hoffmann's 7»%»
Bopre 111, 142.

(13) b'Rabbi or b'Ribbi denotes either ‘a prominent
scholar of an eminent College’ or, ‘a rabbi-
graduate, acting as tutor to senior students under
his own Principal, while still at College,” v. Rashi
Hul. 11b s.v. 8nm and Dictionaries, v. however
Ginzberg, L., J.E.II, p. 52.

(14) L.e., the Zomemim, who as witnesses had to
strike the first fatal blow, Deut. XVII, 6.

(15) By way of test,

(16) If Zomemim are put to death when their plot
failed, it is surely all the more necessary that they
should be where their plot had succeeded!

(17) That is, the ‘principle’ that ‘a reprehensible
action is not a punishable offence, unless it has been
plainly forbidden and the form of punishment
stated’.

(18) Lev. XX, 17.

(19) Sifra, Kedoshim, a.l.

(20) V. p. 18, n. 5.

(21) Lev. XVIIL 9,
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(22) Ibid, 11.

(23) V. Sifra, Kedoshim on Lev. XX, 17. Mishnah
12; cf. infra 14a, 17a.

(24) The Zomem-penalties as prescribed in Deut.
XIX, 21, and thine eye shall not pity (the Zomem);
life (shall go) for life, eye for eye, tooth for tooth,
hand for hand, foot for foot, apply only in cases of
the death penalty and (penal compensation) for
imputed bodily injuries. Scriptural authority is now
sought for the remaining forms of retaliatory
punishments, namely, flogging and banishment, (cf,
the first Mishnah, 2a), which, like the death penalty,
are incurred only after a court sentence (on
fictitious evidence) had been enforced.

(25) Deut. XXV, 2-3. If the guilty yw= (wicked) man
be worthy to be beaten.

(26) Num, XXXV, 31, take no satisfaction for the
life of a murderer, guilty Y9 of death. On the
principle of Gezerah Shawah, v. Glos.

(27) Cf. supra, p. 19.

(28) Num. XXXV, 11, that the murderer 7%9 may
flee thither, which killed a person unawares.

(29) The names are reversed in Mek. Ex. XXIII, 7.
This aggadic report fixes the time of the controversy
referred to in the Mishnah: Simeon B. Shetah was
the brother of Queen Salome (= Shelom-Zion,
Alexandra), wife of Alexander Jannaeus; v. Aboth,
i. 8-9. Note the phrase, ‘May I (never) see
consolation’ (Luke II, 25) which points to troublous
times. Political reprisals were rife then. On the
cause of the controversy and the treatment of
Zomemim, v. Graetz, Hist, (Eng, ed.) ii, chap. 2, and
J. Klausner, nvoRaw» e ii, 145.

(30) R. Aha argues that the fact that no voice would
be heard after Judah's death would be no proof that
it was not the slain man calling, as it is likely that
Judah would, on death, have appeared before the
Heavenly Tribunal with the deceased or obtained
pardon from the wronged man, and this silenced his
voice calling from the grave.

(31) Deut. XVII, 6.

(32) V, next note.

(33) ‘Two witnesses or three witnesses’, indicating
that these are mentioned as the first in a series even
to a hundred.

(34) Omitted in many texts. D.S. Cf. San. 9a.

(35) Le. he cannot plead that, as two witnesses were
enough to establish the evidence, his was
superfluous and negligible and therefore he might
be let off; but the context demands that all witnesses
form one inseparable group and must suffer alike, if
found Zomemim.

(36) The exclusion is based on a traditional
interpretation of Deut. XXIV, 16, thus: The fathers
shall not be put to death on account of (the evidence
of) the children, and vice versa. Sanh. 27b and
Maim.

(37) By reason of status or crime and infamous
bearing, v. Sanh. 24b.

Makkoth 6a

SAID R. JOSE: THESE AFOREMENTIONED
LIMITATIONS APPLY ONLY TO WITNESSES
IN CAPITAL CHARGES;1 BUT IN MONETARY
SUITS, THE EVIDENCE MAY BE
ESTABLISHED BY THE REST.2 RABBI3 SAYS:
IT IS ONE AND THE SAME RULE, BE IT IN
MONETARY SUITS OR CAPITAL CHARGES;
THAT IS, PROVIDED THE DISQUALIFIED
WITNESSES TOOK PART IN THE PRE-
ADMONITION.4 BUT WHERE THEY WERE
NOT OF THOSE WHO GAVE THE PRE-
ADMONITION [TO THE OFFENDERS], WHAT
COULD TWO BROTHERS DO THAT SAWs
SOMEONE SLAYING A PERSON?

GEMARA. [EVEN TWO OR THREE CAN
INCRIMINATE A HUNDRED.] Said Raba:
And such[an incrimination by two against a
hundred witnesses] could be sustained only
where they all had given their evidence in ‘un-
intermittent utterance’. R. Aha of Difti
remarked to Rabina: Seeing that ‘un-
intermittent utterance’ is generally defined as
the brief interval which a disciple would take
in uttering the salutation, Peace Upon Thee,
my Master and Guide! — the evidence of a
hundred witnesses will take a great deal more
time than that! Said Rabina: [What is meant
is that] each one follows the other un-
intermittently [which renders the whole as
one undivided group].

R. AKIBA OBSERVES THAT THE THIRD
WITNESS WAS SUPERADDED SO IT IS
WITH THREE; IF ONE OF THEM WAS
FOUND TO BE A KINSMAN THEIR
EVIDENCE IS DISQUALIFIED. R. Papa
observed to Abaye: But, then, [admitting such
extreme pretexts against capital punishment]
let the very presence of the murdered man
himselfe [at the murder] save [the delinquent
from the ‘death penalty]?7 — [Said Abaye:
The penalty can be inflicted in case] he was
attacked from behind.s Let the presence of the
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victim in a case of sodomy save the delinquent
from the death penalty? — [The penalty can
be inflicted where] the assault was from
behind. Then why not let the presence of the
criminals [in each of these cases] be made a
pretext for disqualifying the evidence? Abaye
remained silent. When R. Papa came [with
these questions] before Raba, the latter
replied: The Holy Writ prescribes, at the
mouth of two witnesses, or at the mouth of
three witnesses shall the matter be
established;io the texti1 thus refers only to
those who have to establish the matter.12

SAID R. JOSE: THESE LIMITATIONS
APPLY ONLY. IN CAPITAL CHARGES
RABBI SAYS. BE IT IN MONETARY
SUITS OR CAPITAL CHARGES,
PROVIDED THE WITNESSES
DISQUALIFIED WITNESSES TOOK PART
IN THE PRE-ADMONITION How do we [the
Judges] put it to the witnesses? — Said Raba:
[We ask them] whether they had comei13 as
mere onlookers, or to give evidence. If they
say to give evidence, and one is found to be a
near kinsman, or disqualified person, the
entire evidence is disqualified, but if they say
they had come as mere onlookers [the
evidence is allowed to stand].

WHAT COULD TWO BROTHERS DO
THAT SAW SOMEONE SLAYING A
PERSON? It is stated: Rab Judah reported
[his Master] Samuel to have said that the
halachah14 was to follow the view of R. Joseis
while R. Nahman said that the halachah was
to follow the view of Rabbi.16

(1) Where every effort should be made to avoid
execution, pursuant to the words, And the
congregation (of judges) shall deliver the slayer and
the congregation shall restore him Num. XXXV, 25.
(2) For even in the case of two witnesses, if the
evidence of one proves inadmissible, that of the
other is not entirely invalidated as it serves to
enforce an oath (Tosaf.). Cf. Shebu. 40a.

(3) Le. the Patriarch, R. Judah the Prince.

(4) It was the duty of eye-witnesses to admonish and
warn any person about to commit an offence of its
wrong and its consequences.

(5) Le. casually witnessed the crime together with
another stranger. Cf. variant Sanh. 9b (and Rashi).
(6) Since he is an interested party in the case, and a
witness of the crime, while being his own nearest
kinsman! All this is sheer casuistry; yet these
conundrums lead to the examination of the legal
principles involved.

(7) This, however, would make the death penalty
impossible of practical application.

(8) Le. where he could not identify his assailant if
the attempt failed, and could not be an ‘eye-
witness’.

(9) Who is deeply concerned in the issue and mixed
up with the witnesses.

(10) Deut. XIX, 15.

(11) Invalidating the whole evidence through the
presence of a disqualified person.

(12) Le., to substantiate the matter; not the litigants
or the principals in a criminal charge, but solely the
witnesses.

(13) On the scene of the assault; on the scene of a
money-transaction; or, whether they came now to
Court. V. Tosaf. And Han.

(14) Le., the rule in practice.

(15) That the association of disqualified witnesses
does not vitiate the whole evidence in monetary
suits.

(16) Le., that even in monetary suits if they came to
give evidence, ab initio, they disqualify the whole
evidence, i.e. in verbal evidence; it is not so strictly
enforced in some documentary evidence. Cf. Han.
and Alfasi.

Makkoth 6b

MISHNAH. TF TWO PERSONS SEE THE
MALEFACTOR FROM ONE WINDOW AND
TWO OTHER PERSONS SEE HIM FROM
ANOTHER WINDOW AND ONE STANDING
MIDWAY UTTERS THE PRE-ADMONITION
TO HIM, THEN, IF SOME ON ONE SIDE AND
SOME ON THE OTHER SIDE CAN SEE ONE
ANOTHER,1 THEY CONSTITUTE TOGETHER
ONE BODY OF EVIDENCE, BUT IF THEY
CANNOT [PARTLY SEE ONE ANOTHER],
THEY ARE TWO BODIES OF EVIDENCE.
CONSEQUENTLY, IF ONE OF THESE
[BODIES] IS FOUND ZOMEMIM, BOTH HE
AND THEY2 ARE PUT TO DEATH, WHILE
THE PARTY THAT CAME SECOND IS
DISCHARGED. R. JOSE OBSERVES THAT A
MALEFACTOR IS NEVER PUT TO DEATH
UNLESS TWO WITNESSES HAD DULY PRE-
ADMONISHED HIM, AS HOLY WRIT
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PRESCRIBES, AT THE MOUTH OF TWO
WITNESSES OR THREE WITNESSES SHALL
HE THAT IS WORTHY OF DEATH BE PUT TO
DEATH; BUT AT THE MOUTH OF ONE
WITNESS HE SHALL NOT BE PUT TO
DEATH.3 ANOTHER INTERPRETATION OF
THE WORDS, AT THE MOUTH OF TWO
WITNESSES IS THAT THE SANHEDRIN
SHALL NOT HEAR THE EVIDENCE FROM
THE MOUTH OF AN INTERPRETER.

GEMARA. R. Zutra b. Tobiah reported that
Rab said: How can it be shown that
‘disjoined’  testimonys is disqualified?
Because, Holy Writ prescribes that at the
mouth of one witness he shall not be put to
death.3 Now, what is [the import of this
special admonition here against] one witness?
If it be taken literally as one sole witness, is
not this already implied in the earlier context,
at the mouth of two witnesses or three
witnesses shall he that is worthy of death be
put to death? What, then, is the meaning of
one witness? One by one.s The same is also
taught, thus: Holy Writ prescribes
[especially], at the mouth of one witness he
shall not be put to death to cover instances
where two persons see the malefactor, one
from a window here and the other from a
window there, without, however, seeing each
other, [in which case] such evidence cannot be
conjoined. Nay, furthermore, even if they
both witnessed the offence from the same
window, first one and then the other, their
testimony cannot be conjoined.

R. Papa remarked to Abaye: Now, if, [in the
first instance above,] where one saw the
offence from one window and another from
another window [simultaneously], one having
witnessed the whole act and the other having
witnessed the whole act, you say that such
testimony cannot be conjoined; is there any
occasion at all to give [the second instance],
where two witnesses saw the act [albeit from
the same window], only consecutively, and
where consequently this one only saw but half
the act, and the other but half the act? —

Abaye replied: The second might seem
unnecessary, but for such an instance as
incest.e Raba said: If they both saw the
admonitor, or he saw them both, they can be
conjoined in the testimony as a whole, Raba
further said in reference to the requisite
admonition, that if it was uttered even by the
victim himself, or even if it came from some
[invisible] demon7 [it was sufficient]. R.
Nahmans stated that in monetary suits
‘disjoined’ testimony is admissible, since Holy
Writ prescribes, ‘by the mouth of one witness
he shall not be put to death’. It is only in a
capital charge that ‘disjoined’ testimony is
inadmissible; but in monetary suits it is
admissible. R. Zutras demurred to this [and
argued,] if so, why not put this forward as a
plea for ‘deliverance’1o [in a capital charge]?
Why, then, does the Mishnah state that
BOTH HE [THE ACCUSED] AND THEY
[THE ZOMEMIM] ARE PUT TO DEATH?11
— This is a difficult point.

R. JOSEi12 OBSERVES THAT A
MALEFACTOR IS NEVER PUT TO
DEATH UNLESS TWO WITNESSES HAD
DULY PRE-ADMONISHED HIM Said R.
Papa to Abaye: Is this really R. Jose's view?
Do we not learn: R. Jose says, An [avowed]
enemy is executed, because he is, as it were,
attested and already pre-admonished?13 —

To this Abaye replied that the authority of
that cited Mishnah was R. Jose b. Judah, as it
is taught [explicitly elsewhere]: R. Jose b.
Judah says, a scholari4 needs no pre-
admonition, because pre-admonition was
introduced only as a means for discriminating
between the inadvertent and deliberate
offender.

ANOTHER INTERPRETATION OF THE
WORDS, AT THE MOUTH OF TWO
WITNESSES IS THAT THE SANHEDRIN
SHALL NOT HEAR THE EVIDENCE
FROM THE MOUTH OF AN
INTERPRETER. Certain foreigners came
[with a suit] before Raba and he appointed an
interpreter. How could he do that? Do we not
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learn that THE SANHEDRIN SHALL NOT
HEAR THE EVIDENCE FROM THE
MOUTH OF AN INTERPRETER? — Raba
understood well enough what they said, only
he did not know how to reply.

(1) V. Tosaf, s.v. 1.

(2) Le., the malefactor, against whom the charge has
been proved and who consequently has to pay the
penalty; and the intriguers who, out of enmity to
him, supported the charge against him, although by
an attested alibi, they could not possibly have been
eye-witnesses. ‘This is a unique instance in the
jurisdiction of Sanhedrin.’ J. Makk. I, 14.

(3) Deut. XVII, 6.

(4) Le. where each of the witnesses was unaware of
the other's presence at the time of the alleged
offence.

(5) And the purport of the admonition is to bar
‘disjoined’ testimony.

(6) Where the merest superficial penetration
technically constitutes the carnal offence. Yet even
here, ‘disjoined’ testimony is not admissible.

(7) V. K. Kohler, Demonology, J.E. IV, 514ff.

(8) Var. lec. Judah, D.S.

(9) Var. lec. Hisda, D.S.

(10) Seeing that it is the duty of ‘the Congregation’
(the Judges of the High Court) to deliver, that is, to
avoid capital punishment on any and every pretext,
then why not advance this argument: just as you
stressed the verse, by one witness he shall not be put
to death, to mean, not a fit witness to effect a capital
sentence, yet fit enough among others in a monetary
suit; you might just as well stress it to mean, not fit
to effect a capital sentence, yet fit enough to effect a
deliverance (discharge) on the ground that, as a
witness of ‘disjoined’ evidence (disqualified in a
capital charge), he disqualifies by his presence all
the other witnesses.

(11) V. supra p. 32, n. 2.

(12) Usually = R. Jose b. Halafta, but J. Mak. has
here R. Jose b. Judah (see discussion).

(13) V. infra 9b.

(14) Haber =anm lit.,, ‘associate’, ‘fellow-student’,
sometimes a colleague of prominent scholars,
Talmid-haber, v. Glos.

Makkoth 7a

Elai and Tobiah were near kinsmen to a
surety, and R. Papa maintained that [their
evidence was admissible, as] they were
strangers to the debtor and the creditor; but
R. Huna, the son of R. Joshua, pointed out to
R. Papa that if the debtor were unavailable,1

would not the creditor come down on the
surety?2

MISHNAH. IF ONE FLED AFTER HAVING
BEEN CONVICTED AT A COURT AND AGAIN
COMES UP BEFORE THE SAME COURT, THE
[FIRST] JUDGMENT IS NOT SET ASIDE.3
WHEREVER TWO WITNESSES STAND UP
AND DECLARE, ‘WE TESTIFY THAT N. N.
WAS TRIED AND CONVICTED AT THE
COURT OF X4 AND THAT Y AND Z WERE
THE WITNESSES IN THE CASE, THE
ACCUSED IS EXECUTED. A SANHEDRINs HAS
JURISDICTION WITHIN THE LAND [OF
PALESTINE] AND OUTSIDE IT. A SANHEDRIN
THAT EFFECTS AN EXECUTION ONCE IN
SEVEN YEARS, IS BRANDED A
DESTRUCTIVE TRIBUNAL; R. ELIEZER B.
AZARIAH SAYS: ONCE IN SEVENTY YEARS.
R. TARFON AND R. AKIBA SAY: WERE WE
MEMBERS OF A SANHEDRIN, NO PERSON
WOULD EVER BE PUT TO DEATH.
[THEREUPON] RABBAN  SIMEON B.
GAMALIEL REMARKED, [YEA] AND THEY
WOULD ALSO MULTIPLY SHEDDERS OF
BLOOD IN ISRAEL!

GEMARA. [IF ONE FLED AND AGAIN
COMES UP BEFORE THE SAME COURT]
This wording implies [that the first judgment]
is not to be set aside in the same Court, but
may be set aside In another Court, whereas in
the next clause we read: WHEREVER TWO
WITNESSES STAND UP AND DECLARE,
‘WE TESTIFY THAT THIS MAN WAS
TRIED AND CONVICTED AT THE
COURT OF X AND THAT Y AND Z WERE
THE WITNESSES IN THE CASE’ THE
ACCUSED IS EXECUTED [which conveys a
contrary impression]! — Said Abaye: That
presents no difficulty; [there are two domains
in regard to Court decisions], one has
reference to a Palestinian Court, the other to
an extra-Palestinian Court, as it is taught: R.
Judah b. Dosithai says [in the name of R.
Simeon b. Shetah] that if a fugitive from
Palestine went abroad, his sentence is not set
aside; from abroad to Palestine, his sentence
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is set aside, on account of Palestine's
prerogative.6

A SANHEDRIN HAS JURISDICTION
WITHIN THE LAND AND OUTSIDE IT.
What [Scriptural] authority is there for this?
— Our Rabbis taught: [From the text,] And
these things shall be for a statute of judgment
unto you throughout your generations in all
your dwellings,7 we learn that a Sanhedrin
has jurisdiction both in and outside Palestine.
If that be so, what is the import of [the
limitation in] the text, Judges and officers
shalt thou make thee in all thy gates which the
Lord thy God giveth thee tribe by tribe?s —
[It means that] in your [own] gates you set up
tribunals in every district as well as in every
city, whereas outside the Land [of Palestine],
you set up tribunals only in every district but
not in every city.o

A SANHEDRIN THAT EFFECTS AN
EXECUTION ONCE IN SEVEN YEARS IS
BRANDED A DESTRUCTIVE TRIBUNAL;
R. ELIEZER B. AZARIAH SAYS, ONCE IN
SEVENTY YEARS. The question was raised
whether the comment [of R. Eliezer b.
Azariah was a censure, namely] that even one
death-sentence in seventy years branded the
Sanhedrin as a destructive tribunal, or [a
mere observation] that it ordinarily happened
but once in seventy years? — It stands
[undecided].

R. TARFON AND R. AKIBA SAY, WERE
WE MEMBERS OF A SANHEDRIN, NO
PERSON WOULD EVER BE PUT TO
DEATH. How could they [being judges] give
effect to that [policy]? Both R. Johanan and
R. Eleazar suggested that the witnesses might
be plied with [intimate] questions such as,
‘Did you take note whether the victim was
[perchance] suffering from some fatal
affection or was he perfectly healthy?’ R. Ashi
[enlarging on this] said: And should the reply
be, ‘Perfectly healthy’, they might further be
embarrassed by asking, ‘Maybe the sword
only severed an internal lesion?’10 And what
would be asked, say, in a charge of incest? —

Both Abaye and Raba suggested asking the
witnesses whether they had seen the offenders
as intimate as ‘kohl-flask and probe’?11 Now
[with regard to] the Rabbis,12 what kind of
evidence [in such a charge] would they deem
sufficient to convict? — According to
Samuel's maxim; for Samuel said that being
caught in the attitude of the unchaste is
sufficient evidence.

CHAPTER 11

MISHNAH. THE FOLLOWING GO INTO
BANISHMENT: HE WHO SLAYS IN ERROR.13
IF [FOR INSTANCE] WHILE HE WAS
PUSHING A ROLLER14 [ON THE ROOF] IT
[SLIPPED OVER]. FELL DOWN AND KILLED
SOMEBODY, OR WHILE HE WAS LOWERING
A CASK IT FELL DOWN AND KILLED
SOMEBODY, OR, WHILE COMING DOWN A
LADDER HE FELL ON SOMEBODY AND
KILLED HIM, HE GOES INTO BANISHMENT.
BUT, IF WHILE HE WAS PULLING UP THE
ROLLER IT FELL BACK ON SOMEONE
KILLING HIM, OR WHILE HE WAS RAISING
A BUCKET THE ROPE SNAPPED AND THE
BUCKET KILLED SOMEBODY IN ITS FALL,

(1) The readings vary here, v. D.S, but the
translation meets either.

(2) Le., if the debt has been repaid, the surety is quit
of his liability; if not, he has to meet it. This will
have to be determined on the evidence of his near
kinsmen, who are inadmissible.

(3) In order to have a new hearing, in the prisoner's
favor.

(4) Le., either at such-and-such a place, or under the
presiding judge X.

(5) Provided the members were ordained in
Palestine, v. Maim. Yad. Sanh. IV. 6.

(6) Cf. Tosef. Sanh III, 11, ‘R. Dosithai b. Judah (J.
Mak. I has ‘R.D.b. Jannai) says that fugitives who
had been convicted to death, having fled from
Palestine abroad, are put to death forthwith; and
those who fled to Palestine from abroad are not put
to death (forthwith), but are sent to trial as in the
first instance.” ‘Dos, b. Judah’ seems the better
reading; also the bracketed part is missing in many
good MSS.

(7) Num. XXXV, 29 (in reference to manslaying).
The wording makes the provision operative
everywhere and always.
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(8) Deut. XVI, 18, i.e. in Palestine only, after the
distribution and occupation of the land by all the
tribes.

(9) No city was entitled to a Sanhedrin of twenty-
three judges unless it had at least 120 residents
(another view 230), cf. Sanh. 17b.

(10) The juridical point involved in asking such
intimate questions is this: that if the witnesses could
not be absolutely certain on any material point in
the evidence, they could not be expected to take a
lead in the actual execution of the offender, as
required by law. (Deut. XVII, 6-7.) Thus capital
punishment fails.

(11) A euphemism for carnal intimacy.

(12) Le., those others who do not share the views of
R. Tarfon and R. Akiba in regard to capital
punishment.

(13) Le., accidentally, without premeditation.

(14) Eastern roofs are flat; they are plastered to
make them water-tight and give them the necessary
slope. The leveling is done by a log (or smooth flat
stone) to which a long handle attached, by which it
is pushed backwards and forwards.

Cf. M. K. 11a and Vergil, Georgics, I, 178, area cum
primis ingenti aequanda cylindro.

Makkoth 7b

OR WHILE GOING UP A LADDER HE FELL
DOWN AND KILLED SOMEBODY, HE DOES
NOT GO INTO BANISHMENT. THIS IS THE
GENERAL PRINCIPLE: WHENEVER THE
DEATH WAS CAUSED IN THE COURSE OF A
DOWNWARD MOVEMENT, HE GOES INTO
BANISHMENT, BUT IF IT IS CAUSED NOT IN
THE COURSE OF A DOWNWARD
MOVEMENT, HE DOES NOT GO INTO
BANISHMENT.

GEMARA. What is the [Scriptural] authority
for these [distinctions]? — Said Samuel: It is
prescribed, or he let it fall upon him so that he
died,1 [meaning that one has not to go into
banishment] wuntil something fell in a
downward movement. Our Rabbis taught:
[That killeth any person] by error,2 precludes
anyone that Kkilled with full knowledge;
[whoso Kkilleth] unawares,3 precludes anyone
that killed with intent. ‘By error precludes
anyone that killed with full knowledge’. — Is
that not obvious [without ‘stressing the text]?
Such a one is ‘the son of Death’! —

Said Rabbah: I would suggest that it is to
preclude a case where one pleads that he
thought he was permitted to Kkill [that person].
Said Abaye to Rabbah: If [as you suggest], he
thought that he had a right to Kkill, then
[surely], he is a victim of mischance! — [No],
replied Rabbah, because I consider anyone
pleading that he thought it permissible [to
kill] closely akin to a willful [murderer].
‘Whoso killeth unawares precludes anyone
that Kkilled with intent’ — Is not that obvious?
Such a one is ‘the son of Death’! — Said
Rabbah: I would suggest that it is to meet
such cases as when he intended to kill an
animal, but Killed a man;4 to Kkill a heathen,s
but killed an Israelite; to kill a premature-
born,s but Kkilled a fully-developed infant.

Our Rabbis taught: if suddenly,7 precludes
[from refuge] anyone [Kkilling through rushing
precipitately] round a corner;s without
enmity, precludes an adversary; he thrusts
him, means with his body;9e or have cast upon
him, includes [an accident resulting from] a
downward motion as a prerequisite of an
upward swing; without laying of wait,10
precludes an intended throw in one direction
which swerved to another. And if a man lie
not in wait,11 precludes anyone who intended
to throw an object a distance of two ells, but
made it go four ells. And as a man goeth into
the wood with his neighbor,12 [provides here a
standard. For] what is the nature of this
forest? It is a domain affording [free] access
to the injured as well as to the injurer.13 In
like manner every place [of injury] must be a
domain of free access to the injured as to the
injurer [to involve liability for injury]. R.
Abbahu asked R. Johanan: If while a person
is going up a ladder, a rung giving way under
him comes down and Kkills somebody, how
would this be taken? Was the death to be
considered [a result] of an upward or a
downward movement?14 — He replied: You
have indeed laid your finger on [an accident
resulting from] a downward motion as a
prerequisite of an upward movement.
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To this R. Abbahu objected [from the
Mishnah]: THIS IS THE GENERAL
PRINCIPLE: WHENEVER THE DEATH
WAS CAUSED IN THE COURSE OF A
DOWNWARD MOVEMENT, HE GOES
INTO BANISHMENT, BUT IF [CAUSED]
NOT IN THE COURSE OF A DOWNWARD
MOVEMENT, HE DOES NOT GO INTO
BANISHMENT. Now, [what kind of case
would be included in the general] terms of the
latter principle — BUT IF [CAUSED] NOT
IN THE COURSE OF A DOWNWARD
MOVEMENT if not an instance of this kind?
— [R. Johanan replied:] Following your
opinion, what instance would you include in
the general terms of the first principle —
WHENEVER IN THE COURSE OF A
DOWNWARD MOVEMENT?

[You could give] but one, namely, that of a
butcher; and that instance is also within the
terms of the latter principle, as it is taught: If
a butcher whilst chopping meat Kkilled
somebody [there are four different versions of
the case]. Version A15 has it: If he Kkilled a
person in front of him, he is liable to go into
banishment; if behind, he is exempt. Version
B: If behind him, he is to go into banishment;
if in front, he is exempt. Version C: Whether
in front of him or behind, he is to go into
banishment. Version D: Whether in front of
him or behind, he is exempt. And [continued
R. Johanan], it is really not difficult [to
explain these diversities], thus: In Version A:
If he Killed in front by a downward stroke [he
goes into banishment]; if behind him by an
upward swing [of the chopper], he is
exempt.16 In Version B: If he Kkilled in front of
him by the upward swing [he is exempt]; if
behind him, by the downward [back]
movement [he goes into banishment].17 In
Version C: If he Kkilled either in front or
behind him by the downward movement [he
goes into banishment]; and in Version D.” If
he killed either in front or behind him by the
upward swing [he is exempt].1s8 May we say
that this question has already been disputed
by Tannaim: If while a person is going up a
ladder and a rung gave way under him

Version A has it that he is liable, and Version
B that he is exempt? Is not the point at issue
between them this, that one Master considers
it a downward movement, and the other an
upward movement? —

Not necessarily; it may be that all agree in
considering it an upward movement, and yet
it is not difficult [to explain the discrepancy]:
Version A refers to his liability in damages,19
Version B, to his liability of banishment. And,
if you prefer, I might even suggest that both
versions refer to banishment,20 and it is not
difficult [to find an explanation]: Version A
refers to a case where the rung was worm-
eaten,21 while Version B to where it was not
worm-eaten. Nay, if you prefer, I might even
suggest that it was not worm-eaten, and still it
is not difficult [to explain]: Version B refers to
a case where the rung was fixed tightly, while
Version A refers to where it was not fixed
tightly.21

MISHNAH. 1IF THE IRON SLIPPED FROM ITS
HELVE22 AND KILLED [SOMEBODY], RABBI
SAYS HE DOES NOT GO INTO BANISHMENT
AND THE SAGES SAY HE GOES INTO
BANISHMENT; IF FROM THE SPLIT LOG;,23
RABBI SAYS HE GOES INTO BANISHMENT,
AND THE SAGES SAY HE DOES NOT GO
INTO BANISHMENT.

GEMARA. 1t is taught: Rabbi said to the
Sages: Does the text read, and the iron
slippeth from its tree [wood]?24 It reads only,
from the tree. Moreover,25 the tree occurs
twice in the same text, and just as in the first
instance2e the reference is to the tree that is
being hewn, so is the reference in the second
instance27 to the tree that is being hewn. R.
Hiyya b. Ashiz2s observed that Rab had said
that both sides based their views on a
different interpretation of the same text,
namely, and the iron slippeth from the tree;24
Rabbi maintains that the Masorah [the
traditional text unvocalized],29 is determinant
[in Biblical exposition] and we may as well
read the word as Ve-nishshal [and was hurled
away],30 and the Rabbis, on the other hand,
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maintain that Mikra [the text as habitually
read] is determinants1 [in exposition] and here
we have but ve-nashals2 [and slipped]. But
does Rabbi actually maintain that the
Masorah is determinant [in exposition]?

(1) But if he thrust him suddenly without enmity, or
have cast upon him anything or with any stone
seeing him not and let it fall upon him, that he die
Num. XXXV, 22ff.

(2) To be cities of refuge for you; that the slayer
may flee thither, that killeth any person by error.
Num. XXXV, 11 and 15.

(3) The slayer, which shall flee thither that he may
live, whoso Kkilleth his neighbor ignorantly. AV.
Deut. XIX, 4.

(4) Le., he misdirected his blow.

(5) [The death of a heathen is as little condoned as
that of a premature-born child, but is not subject to
the relevant Scriptural law of refuge, v. B.K. (Sonc.
ed.) p. 253, n. 6.]

(6) [Within 30 days of his birth. In each of these
cases, the offence is treated as culpable, for which
banishment is inadequate as affording neither
atonement nor protection against the avenger.]

(7) An interpretation of, But if he thrust him
suddenly without enmity, or have cast upon him any
thing without laying of wait, Num. XXXV, 22.

(8) While carrying a dangerous object.

(9) Le., unintentionally.

(10) The root 17x is taken as cognate with 77x, side-
tracking.

(11) Ex. XXI, 13. Cf. I Sam. XXIV, 11.

(12) Deut. XIX, 5.

(13) Both have an equal right to go into the wood to
cut down trees.

(14) The man moves upward, the rung moves
downward; which is the determining factor here as
regards the law of banishment, the man's movement
or that of the rung?

(15) Lit., ‘One Tanna teaches ‘and another Tanna
teaches*

(16) Although the upward swing behind is the
beginning of the downward stroke in front.

(17) Although the downward back movement is but
a continuation of the upward swing in front.

(18) See Rashi. Cf, however, R. Han and Kesef
Mishneh on Maim. Yad, Rozeah, VI, 13, for other
readings.

(19) Man is ‘constantly forewarned’ and liable to
pay damages in all circumstances, whether the
injury or damage was caused by him through
inadvertence or culpable negligence; man is held
‘constantly forewarned’ — v. B.K. 26a.

(20) Maim. seems to have read here ‘damages’. Cf.
Maggid Mishneh on Yad, Hobel, VI, 4.

(21) Easily giving way under the tread until it
breaks and falls, which is a downward motion all
the time, and therefore entailing banishment.

(22) According to Rabbi, it slipped before it struck
the log; having neglected to examine his tool before
using it, he does not go into banishment, i.e., he is
not to be given the benefit of asylum (but must
evade the avenger as best he can; V.

Maim. Yad Rozeah, VI, 4).

(23) Le., if the axe rebounded from the log and
killed, or if a chip from the log flew out and Kkilled,
he needs, according to the Rabbis, no atonement in
exile (v. Maim, ibid. VI, 3), as it is a secondary force
(v. Gemara) with no element of neglect in this
strange unforeseen accident (Han. Cf. Rashi and
Jer. Targum Deut., a.l.).

(24) Deut. XIX, 5. (As when a man goeth into the
wood with his neighbor to hew trees and his hand
fetcheth a stroke with the axe) to cut down the tree
and the iron slippeth from the tree he shall flee
From its tree (lit., ‘wood’) might mean from its
helve, but from the tree is open to another
interpretation, namely, a rebound from the tree.
(25) He seeks support in the text for his contention
that the term ‘the tree’ cannot refer to two different
objects, when mentioned in the same context.

(26) . To hew trees,’ lit., ‘the tree.’

(27) “Slippeth from the tree.’

(28) Ashi the elder, Rab's disciple.

(29) The vocalization of the Hebrew text is of very
late date. The Pentateuch is still strictly retained
unvocalized in the Synagogue; thus the same
consonants might be read in several ways, often
giving rise to different meanings, e.g. 257 and 27
and similarly w1 and Ywn as suggested here in the
discussion.

(30) w1 probably meant as the Nifal form, cf. 2w
Gen. XXXIII, 7; Ex. XX, 21, and 31 Lev. XIX, 20;
Num. XXVI, 62. The root is found to have both a
transitive meaning (Deut. VII, 22, cast away the
nations; also, cast off thy shoe, Ex. III, 5), and an
intransitive meaning (Deut. XXVIII, 40, thine olive
shall cast its fruit). Cf. J. Mak. II, 2 (31c¢) and
Nahmanides’ Notes on Mak. Rashi suggests the Pi'el
form, ‘and the iron hurled away part of the tree;’
on his second explanation by vocalizing it like Swx
or Ywan v. Rashi, Keth. 69b, top, s.v. an».

(31) [Lit., ‘Mikra has a mother,” or ‘there is
preference to Mikra’ (Halper, B., ZAW. XXX, p.
100), i.e., the reading of the sacred text according to
Kere ("mp) the established vocalization has an
authentic origin, hence well-founded, as distinct
from the Masorah, the Kethib (2°n>) the traditional
text of consonants without vowels.]

(32) 5w the Kal.
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Makkoth 8a

Did not R. Isaac b. Joseph report R. Johanan
to have said that Rabbi, R. Judah b. Ro'ez,
the School of Shammai, R. Simeon and R.
Akiba all maintained that the Mikra is
determinant [in exposition]?1 — [Just so;] but
that is why he also enforces his contention
with his [additional argument], ‘Moreover’ R.
Papa observed that if one flung a clod at a
palm, thereby knocking off some palm-fruit,
which in falling killed somebody,2 then we
have an instance which will aptly illustrate the
controversy between Rabbi and the Rabbis.3
[What is the point of this observation?] Is it
not obvious? — [Not quite so obvious, as] you
might argue that the falling fruit that killed
was [according to Rabbi] but a secondary
forces [entailing no banishment]; therefore R.
Papa's statement makes it clear that it is not
so [according to Rabbi]. But, what would be a
secondary force according to Rabbi's
interpretation? — For instance, if he flung a
clod and struck a stem which precipitated a
cluster of fruit, and the fruit then dropped
and Kkilled somebody.

MISHNAH. IF A MAN THREW A STONE INTO
THE PUBLIC DOMAIN AND KILLED A
PERSON, HE GOES INTO BANISHMENT; R.
ELIEZER B. JACOB SAYS THAT IF AFTER
THE STONE HAD LEFT HIS HAND ANOTHER
PERSON PUT OUT HIS HEAD AND CAUGHT
ITs THE THROWER IS EXEMPT [FROM
BANISHMENT]. IF A MAN THREW A STONE
INTO HIS [OWN] COURT AND KILLED A
PERSON, THEN, IF THE VICTIM HAD A
RIGHT OF ENTRY THERE, THE THROWER
GOES INTO BANISHMENT,s AND IF NOT, HE
DOES NOT GO INTO BANISHMENT,
BECAUSE IT IS WRITTEN: AS WHEN A MAN
GOETH INTO THE WOOD WITH HIS
NEIGHBOR TO HEW WOOD7 WHAT IS [THE
NATURE OF] THE WOOD [REFERRED TO]J? IT
IS A DOMAIN ACCESSIBLE TO THE VICTIM
AS TO THE SLAYER;s EVEN THE SAME
[LAW] OBTAINS IN EVERY DOMAIN WHICH
IS [EQUALLY] ACCESSIBLE TO THE VICTIM
AND TO THE SLAYER; OUTSIDE [THIS LAW]

IS THE COURT OF THE HOUSEHOLDER
WHERE THE VICTIM HAS NO RIGHT OF
ENTRY. ABBA SAUL SAYS: WHAT IS [THE
NATURE OF] THIS HEWING OF WOOD
[REFERRED TO]? IT IS AN OPTIONAL ACT;
[EVEN THE SAME OBTAINS IN ALL
VOLUNTARY ACTS];e OUTSIDE [THIS LAW]
IS THE FATHER BEATING HIS SON, OR THE
MASTER STRIKING HIS PUPIL, OR THE
COMMISSIONER OF THE COURTHo0
[ADMINISTERING THELASH].

GEMARA. A STONE INTO THE PUBLIC
DOMAIN — he is a deliberate offender?11 —
Said R. Samuel b. Isaac: It happened while he
was demolishing a [defective] wall.12 Even
then, he should be circumspect? — He was
demolishing it at night. At night, too, ought he
not to be circumspect? — He was clearing the
debris on to a rubbish-heap. On to a rubbish-
heap! Under what circumstances? If the
public pass there often, he is guilty of
negligence; and if the public do not pass there
often, he is the victim of mischance!13 —

Said R. Papa: No! We must explain the
Mishnah by an instance where the debris is
thrown on to a rubbish-heap to which people
resort for convenience at night-time, but not
during the day; yet occasionally, someone
comes and squats there. In such a case, the
thrower is not guilty of negligence, because
the place is not resorted to for convenience
during daytime; nor is he [merely] a victim of
mischance, because, occasionally, someone
comes and squats there.14

R. ELIEZER B. JACOB SAYS THAT IF
AFTER THE STONE HAD LEFT HIS
HAND, etc. Our Rabbis taught: The text, and
if he [or it] found1s [his neighbor he shall flee],
precludes a case where the victim put himself
in the way. On this text it was that R. Eliezer
b. Jacob based his statement: IF AFTER THE
STONE HAD LEFT HIS HAND ANOTHER
PERSON PUT OUT HIS HEAD AND
CAUGHT IT, THE THROWER IS EXEMPT
[FROM BANISHMENT]. Is that to say that
u-maza means, finding something there

26




MAKKOS 2a-24b

already ab initio?16 If so, contrast therewith
that other exposition of the same form of the
word in the text. [It is taught:] and he found
[sufficiency to redeem it],17 which excludes
other means [that were] available heretofore,
that is, that he is not allowed to sell a remote
property to redeem therewith one more
proximate, or to sell an inferior property to
redeem a fair property? —

Said Raba: The expressions must each be
taken in its context. There, the expression,
‘and he found sufficiency [to redeem it]” must
be taken with its context, ‘and his own hand
attained [and found sufficiency to redeem it]’.
Now, what is the meaning of [the phrase] ‘and
his own hand attained’? [It means], what he
has attained but now,” so must [its
concomitant], ‘and found [sufficiency]’ be
taken in the same sense- ‘but now.” Here, too,
the expression must be taken in its proper
context: ‘and if he [or it] found’ must be
understood in the same sense as its
concomitant, ‘the wood’; what is the case of
‘the wood’? — it was there ab initio,” so must
we take ‘and if he [or it] found’ to imply that
he found his victim who was there ab initio
[and not suddenly coming forward later].

ABBA SAUL SAYS, WHAT IS THE
NATURE OF THIS HEWING OF WOOD,
etc.?718 One of the [senior] scholars said to
Raba: What ground is there for Abba Saul's
assumption that the hewing of wood referred
to was [essentially] an optional task; it might
as well be a hewing of wood [as a religious act]
for building a Sukkah,19 or cutting faggots for
the altar,20 and accordingly, one might infer
that the Divine Law ordained that the slayer
shall nevertheless go into banishment? — Said
Raba to him: Supposing he found some hewn
wood [he would not have to hew any] and
hewing would not then be any part of the
prescribed command; nor can it, for the same
reason, even in the first instance, be taken as
part of the prescribed command.21

Rabina, thereupon, referred him back [to the
Mishnah], OUTSIDE [THIS LAW] IS THE

FATHER BEATING HIS SON, OR THE
MASTER STRIKING HIS PUPIL OR THE
COMMISSIONER OF THE COURT
ADMINISTERING THE LASH. Here, also
[he argued], where the son [or pupil] is
already learned, it is no longer obligatory [on
the father or master] to [teach and] strike? It
should therefore not be considered even in the
first instance part of a prescribed
command?22 — Although the son is already
taught [replied Rabal, it is still obligatory on
the father to chasten, because it is written,
Correct thy son and he will give thee rest, yea
he will give delight to thy soul.23
Reconsidering it, however, Raba said: What I
told you was not a correct reply; because, re-
examining the text, when2s4 ‘a man goeth into
the wood with his neighbor,’ I say its import is
[clearly] that of an optional act; that is, if he
wishes to go there he goes, and if he does not
wish, he does not go there. Now, therefore, if
[as you suggested] the context ‘to hew wood’
is to be applicable [also] to an obligatory act
of hewing, could he sufficiently meet his
obligation without going into the forest?

R. Adda b. Ahaba then asked of Raba: Does
then the [conditional] particle asher-when-
always imply an optional action? If so,
considering the text, but when2s a man be
unclean and shall not purify himself2s [that
soul shall be cut off from among Israel]27 —
will you likewise explain it as referring only to
[a case] where if he wishes he defiles himself
[by touching a corpse], and if he does not care
to defile himself, he need not; but in the case
of an obligatory corpse2s where the finder
could not but defile himself [but must needs
give it burial], would he indeed [on entering
the Temple during defilement] be exempt
[from the penalty?]That is quite different
[replied Raba], because there, the text
distinctly emphasizes

(1) V. Sanh. 4a and 4b where the several statements
of the above-mentioned authorities are cited, all
turning on the legitimate deduction, or otherwise,
from the possibility of an alternative vocalization of
a word, e.g. 2'wvaw fortnight, as 2'wvaz seventy
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(days); navp horns of, as n19p horn of %71 shall be
seen (appear) as ...x7%.. shall see, etc.

(2) The palm is sometimes 60 to 80 feet high. There
are many varieties of fruit varying in form, size, and
character, e.g., dates, areca, sago and cocoa-nut.
The fruits usually cluster closely together, and when
precipitated from a great height can easily kill a
person.

(3) In the Mishnah, the falling fruit being compared
to the flying chip.

(4) As the clod, the first force, had left his hand
before it struck off the palm-fruit. This is not a
correct assumption; he

takes the clod as the axe, and the falling fruit as the
flying chip which Kills, entailing banishment.

(5) And was Kkilled, the thrower is not blamable in
the least for such an unforeseen event, and needs no
atonement or

protection by exile.

(6) He should have been more circumspect: the
guiding rule is derived from the example of the
wood afforded by Scripture.

(7) Deut. XIX, 5.

(8) Lit., ‘the injured as to the injurer.’

(9) This bracketed clause is absent in most texts.
(10) These are instances of accidents arising in the
course of performing an act of duty, v. discussion.
(11) And is not entitled to protective banishment, as
directed in the Mishnah.

(12) Removing such possible danger to the public is
commendable. Cf. M. K. 7a.

(13) And as he could not have foreseen the victim's
arrival on the scene of the accident, he should be
exempt from banishment, and the ruling of the
Mishnah as it stands is surprising.

(14) There was therefore an element of neglect, and
the thrower goes into banishment.

(15) Deut. XIX, 5, that is, either the iron (axe)
slipping from the helve, found, met or caught; or,
he, the hewer (on the iron slipping) caught his
neighbor.

(16) xx» is grammatically in the past tense
(Perfect); the addition of 1 imports the possibility of
a future sense, ‘and he (it) shall have found’.

(17) Lev. XXV, 26. If a man sold a field out of
necessity, he or his kinsman had the right to buy it
back at any time before the next Jubilee, by paying
a price proportionate to the number of years the
stranger might have enjoyed it up to the Jubilee,
when the property would automatically revert to
the owner. This anticipatory redemption could not
be enforced by using moneys that were available at
the time of sale, or borrowed money, or by part-
redemption, or the proceeds of the sale of inferior
or remote-lying property. Such means would show
that the vendor did not sell out of poverty, and the
purchaser's rights must not be disturbed. V.
Commentaries on Mish. ‘Ar. IX, 2; Talm. ‘Ar. 30b.

(18) This is the correct heading; the one in the texts
is misplaced and belongs to the beginning of the
Gemara.

(19) Lev. XXIII, 42, v. Glos.

(20) Ibid. VI, 5; Nehem. X, 35, and Ta'an. 28a.

(21) L.e., the obligation lies mainly in making and
using the tabernacle, or donating the faggots for the
altar, not in hewing, as the wood might be
purchased ready cut. Acting in the discharge of a
religious obligation (mizwah) is considered, in case
of a resulting accident, an extenuating
circumstance: the desire to do a religious act
counterbalances

the element of slight negligence. Cf. B.K. 30a; 32a.
(22) And according to above argument, father or
teacher should go into banishment.

(23) Prov. XXIX, 17, v, ibid. XIII. 24.

(24) As when (Asher, "wX) a man goeth into the
wood = as if a man

(25) Lit., rendering of X»w” 9wR 2N,

(26) Before entering the Temple.

(27) Num. XIX, 13.

(28) Of an unknown stranger found dead on the
road, it was the duty of the finder, even if he were
the High Priest

himself, to attend to the burial, unless another was
there to act for him.

Makkoth 8b

‘he shall be unclean’ — meaning under any
circumstances.1 But has not that phrase been
claimed for another deduction, namely, as it is
taught: ‘He shall be unclean’ means, to
include [defiled] persons who had taken their
rite of ablution during daytime;2 ‘uncleanness
is yet upon him’ means, to include [purified]
persons still short of the atonement rite?3s —

[Yes,] replied Raba, but I mean to derive my
point by stressing the [redundant particle]
‘yet’.4 Some introduce the discussion in
connection with the following: [Six days thou
shalt work, but on the seventh day thou shalt
rest;]s in plowing time and in harvest thou
shalt rest.e Says R. Akiba: This [second part
of the] text is not needed as a provision
against plowing or harvesting in the
Sabbatical year itself, for that is explicitly
dealt with elsewhere: Neither shalt thou sow
thy field nor prune thy vineyard, etc.;7 but it
is a provision to restrict plowing even in the
pre-Sabbatical year, where its effect extends
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into the Sabbatical period;s and [similarly] to
restrict the harvesting of the [produce partly
grown in the] Sabbatical period, which is
reaped in the post-Sabbatical year.9 Says R.
Ishmael: What is the characteristic of
plowing? It is an optional act;i0 so too is the
harvesting debarredi1 only when it is an
optional act. Outside [this restriction],
therefore, is the harvesting [of the first barley]
for the ‘Omer which is prescribed.12

One of the [senior] scholars then asked Raba:
What ground has R. Ishmael for assuming
that the plowing [referred to in the text] is an
optional act; might it not as well be the
plowing for the Omer — barley which is
prescribed? And accordingly one might infer
that the Divine Law even in such a case
enjoins the Sabbath rest! —

Said Raba to him: [No,] because if he found
the plot already plowed he would not be
required to plow again. The [act of] plowing
cannot therefore be considered obligatory.
Rabina thereupon referred him to the
Mishnah: OUTSIDE [THIS LAW] IS THE
FATHER BEATING HIS SON, OR THE
MASTER STRIKING HIS PUPIL, OR THE
COMMISSIONER OF THE COURT
[ADMINISTERING THE LASH]. Now,
might we not argue [similarly] that, since
where the son [or pupil] is an accomplished
scholar it is no longer obligatory [on the
father or master] to punish him, it should
therefore not be considered even in the first
instance as obligatory?13 — There [he
replied], even though the son is accomplished,
it is still a duty, because it is written, Correct
thy son and he will give thee rest.14
Reconsidering it, however, Raba said: That
first argument [I used] was not correct,
because [continuing the analogy] I argue:
What is the characteristic of plowing? If he
found the plot plowed he need not plow
[again]; so too is the characteristic of reaping;
[if he found the corn cut, he need not cut
again]. But if you assume that the reaping
[mentioned in the text] constitutes an
obligatory act, then, employing the analogy,

you will conclude that if he found the sheaves
cut, he need not cut again. How can this be
maintained? Is not the bringing as well as the
reaping prescribed?15

MISHNAH. THE FATHER GOES INTO
BANISHMENT FOR [THE DEATH OF] HIS
SON, AND THE SON GOES INTO
BANISHMENT FOR [THAT OF] HIS FATHER.
ALL GO INTO BANISHMENT FOR [THE
DEATH OF] AN ISRAELITE, AND ISRAELITES
GO INTO BANISHMENT ON THEIR
ACCOUNT, SAVE FOR A SOJOURNING-
STRANGER,55 AND A  SOJOURNING-
STRANGER GOES INTO BANISHMENT17 FOR
[ANOTHER] SOJOURNING-STRANGER.

GEMARA. THE FATHER GOES INTO
BANISHMENT FOR HIS SON. Did you not
say [before], OUTSIDE [THIS LAW] IS THE
FATHER BEATING HIS SON?18 — [Here it
is a case of] a son who has already learnt
enough.19 But did you not [also] say that even
if the son has learnt enough, the father is still
obliged to teach [his son]? — He was teaching
him [only] as a carpenter's apprentice. [Even
so] he was teaching him [the means of] a
livelihood!20 — He was already accomplished
in another craft.

AND THE SON GOES INTO BANISHMENT
FOR THE DEATH OF HIS FATHER. This
statement was contrasted with that which is
taught elsewhere: That Kkilleth a person,21
means, to exclude [from banishment] one that
Killeth his father [or mother]!22 —

Said R. Kahana: It is not difficult [to explain
the discrepancy]: the passage cited reflects the
view of R. Simeon, while the Mishnah reflects
that of the Rabbis. According to R. Simeon,
execution by strangulation is a severer penalty
than by the sword.2a Therefore, in [the
ordinary] case of death by error, the
[incurred] penalty, of [execution by] the
sword, has its appropriate form of remission
[when commuted into banishment]; whereas
in the case of parricide in error, the [severer]
penalty by strangulation has not its
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appropriate form of remission [when
commuted into banishment]. On the other
hand, according to the Rabbis, execution by
the sword is a severer penalty than by
strangulation. Therefore, in the case of a
parent-slayer [who committed the deed] in
error, the penalty due is [the severer], that of
the sword; and the penalty of the sword has
its appropriate form of remission [when
commuted into banishment].

Raba explained [the Baraitha] thus: ‘That
killeth a person [through error may flee
there]’, means, to exclude [from banishment]
one that woundeth24 his father [or mother] in
error. For you might possibly think that, since
by deliberately wounding his parent he would
incur the death penalty,2s therefore, in the
case of error, he also should go into
banishment. The deduction, however, drawn
from the text points ‘to exclude one that
woundeth his father [or mother] in error’.

ALL GO INTO BANISHMENT FOR [THE
DEATH OF] AN ISRAELITE, AND AN
ISRAELITE GOES INTO BANISHMENT
ON THEIR ACCOUNT. — ALL GO INTO
BANISHMENT’ — What is this ‘all’ intended
to include? — It is to include slaves26 or
Cutheans.2z We [thus] learn [here] what our
Rabbis taught [in the following]: A slave or
Cuthean goes into banishment or receives a
flogging on account of an Israelite, and an
Israelite goes into banishment or receives a
flogging on account of a Cuthean or slave.
Now, [the statement] ‘a slave or Cuthean goes
into banishment or receives a flogging on
account of an Israelite’ is perfectly clear,
meaning that if he [inadvertently] kills an
Israelite, he goes into banishment, or that if he
utters [the Divine Name in] an imprecation
against an Israelite, he receives a flogging.2s
[But as regards the second statement] ‘and an
Israelite goes into banishment or receives a
flogging, on account of a Cuthean or slave,’
while there is a clear case for the Israelite
going into banishment, namely if he Kkills a
slave or Cuthean [inadvertently], how explain
his receiving a flogging? [You will perhaps

explain,] in case he cursed him. This cannot
be, since the text ‘nor curse a ruler of thy
people’ limits the offence to a curse uttered
against one who acts according to the usages
‘of thy people’? —

Said R. Aha b. Jacob: But it might be a case
where he [the Cuthean] had given evidence
against him [the Israelite as liable to a
flogging] and on being found a Zomem —
witness [is flogged himself].2e And similarly
does the slave's liability [to a flogging]
likewise arise where he had given evidence
against [an Israelite] and was then found to be
a Zomem — witness? Is a slave [legally]
competent to give such evidence? — But no,
said R. Aha son of R. Ika, [the flogging] could
be explained in a case where an Israelite had
struck a [wounding] blow

(1) Even in a defilement by an obligatory corpse.

(2) Even after ablution, defilement ceased only with
sunset. Lev. XXII, 6-7.

(3) Four persons, on emerging from their state of
impurity, had to complete their purification on the
day after ablution, with offerings, Lev. XII, 6ff;
X1V, 9ff; XV, 13ff and 28ff. q.v.

(4) His uncleanness is yet (7'w) upon him.

(5) Lit. ‘keep Sabbath’ or ‘desist (from work)’.

(6) Ex. XXXIV, 21; meaning that, however urgently
the season may demand it, plowing or reaping may
not be done on the Sabbath day. The special
mention here of plowing and reaping suggests the
association of the weekly Sabbath-day with the
septennial Sabbath-year (cf. ibid. XXIII, 10-12). In
the exposition that follows, R. Akiba stresses the
latter; R. Ishmael the former; v, commentaries of
Rashi and Maim, on Sheb. I, 1.

(7) That which groweth of itself thou shalt not reap
and the grapes thou shalt not gather. Lev. XXV, 4-5.
(8) Lit. ‘enters into the Sabbatical year,” i.e.,
produces the fruit in the seventh year.

(9) Le., produce grown of itself that has reached a
third of its maturity in the seventh year is subject to
the restrictions of the seventh year when it matures
in the eighth year.

(10) There being nowhere in the Law a command
prescribing plowing.

(11) On the Sabbath day.

(12) And therefore may be cut even on the Sabbath
day; Lev. XXIII, 10ff, ordains: When ye come into
the land and reap the harvest thereof, then ye shall
bring the sheaf (‘omer) of the first-fruits of your
harvest unto the priest. ‘Omer means ‘sheaf’; it is
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also the name of a measure, one-tenth part of an
ephah (Ex. XVI, 36).

(13) And the father (or master) should go into
banishment.

(14) Prov. XXIX, 17.

(15) Ye shall reap the harvest thereof, then shall ye
bring the first-fruits of your harvest unto the priest.
Lev. XXIII, 10.

(16) A gentile resident in the midst of the Jewish
community who abstains from idolatry (immorality
and rapacity), v.

A.Z. 64b; also Nahmanides, on Ex. XX, 10.

(17) This reading of the J.T. is authenticated by our
Gemara 9a. In our Mishnah texts the word ‘only’
occurs.

(18) Le., does not go into banishment, and here it is
ruled that he does.

(19) And the chastisement was not strictly an act of
duty.

(20) One of the duties of the father to his son, next
to teaching him Torah and seeing him suitably
married, v. Rashi a.l,

and Kid. 30b; more fully Mekil. on Ex. XIII, 13.

(21) appoint you cities of refuge that the manslayer
that killeth a person through error may flee there.
Num.

XXXV, 11.

(22) So in Sifre text. A parent-Killer is excluded and
denied protection in refuge because, by wounding
alone, even without fatal consequences, the smiter
has already incurred the death penalty by
strangulation; v. Sanh. 84b. The general manslayer
is punished by the sword; if he slays in error, the
punishment is commuted into banishment to one of
the Cities of Refuge.

(23) Sanh. 49b. Whenever two penalties have been
incurred, the severer of the two is inflicted. V. Sanh.
8la.

(24) The Hebrew for killeth a person is ws1 non»
which means literally, ‘smiting a soul’, that is, do to
death. The word n=» by itself means ‘beating’,
‘wounding’ or ‘Killing’, hence the interpretation of
Raba. Cf. Ex. XXI, 15 (the penalty for wounding
parents); ibid. 18 (wounding without Kkilling), and
Deut. XXV, 1-3 (beating or lashing).

(25) By strangulation, v. Sanh. 84b.

(26) L.e., a non — Israelite, or ‘Canaanite’ slave (cf.
Gen. IX, 25, 26; Lev. XXV, 44ff.) who had to be
circumcised (Gen. XVII, 12ff), to discard idolatry
and abstain from work (for his master) on Sabbath
(Ex. XX, 10; XXIII, 12) and who was a member of
the household (cf. Lev. XXII, 11; Deut. XVI, 11).
(27) Samaritans (cf. II Kings XVII, 24 ff),
sometimes called ‘Lion (‘terrorized) Proselytes’ (cf,
ibid. 25-26). They professed adherence to the
Mosaic Law, but remained outside by their laws
and practices, and do so to this day,

(28) Ex. XXII, 27, Thou shalt not revile God (or
judges) nor curse a ruler of thy people. By
combining the import of this text with that of Lev.
XIX, 14, Thou shalt not curse the deaf the
prohibition is taken to have a general application,
involving a flogging if the imprecation is
accompanied by the mention of God's name. The
words ‘of thy people’ however limit the offence, as
punishable only when committed against law-
abiding Jews, v. Sanh. 66a.

(29) R. Aha's explanation refers to the first clause
which, however, at the same time is also
explanatory of the second.

Makkoth 9a

which is estimated [in damages] at less than a
perutah, as R. Ammi, reporting R. Johanan,
said that if one struck a [wounding] blow
worth [in damages] less than a perutah, the
assailant receives a flogging1 [and that no
analogy between battery and imprecation is
admitted].2

SAVE NOT FOR A SOJOURNING —
STRANGER, etc. This implies that the
sojourning-stranger is treated as a heathen [in
regard to the law of refuge];3s but then read
the latter clause: A SOJOURNING-
STRANGER GOES INTO BANISHMENT
FOR [ANOTHER] SOJOURNING-
STRANGER [in accordance with the law of
refuge]?4 —

Said R. Kahana: It is not difficult [to explain
the seeming discrepancy]; the last clause
provides for a sojourning-stranger who had
slain [inadvertently] another sojourning —
stranger, whereas the previous clause
provides for a sojourning-stranger who had
slain an Israelite. Some throw into contrast
one [Scriptural] text against another. It is
written: For the children of Israel and for the
stranger and for the sojourner among them,
shall these six cities be for refuge.s And again
it is written: [Speak unto the children of
Israel] and the cities shall be unto you [for
refuge from the avenger]e — which implies
for ‘you’ [exclusively] but not for strangers?
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Said R. Kahana: It is not difficult [to explain],
as one text [verse twelve] provides for a
sojourning — stranger who Kkilled an
Israelite,7 while the other text [verse fifteen]
provides for a sojourning-stranger who killed
another sojourning-stranger.s [As against this
interpretation,] some cited [in contrast] the
following: ‘Therefore, stranger and heathen
who Kkilled [a person]o are Killed.” In this
quotation ‘stranger’ and ‘heathen’ are taken
together as of the same category,io that is to
say, that just as in the case of a ‘heathen’
[killing someone] it made no difference
whether he Kkilled a person of his own status
or not of his own status, he was slain: so in the
case of a ‘stranger’, it likewise made no
difference whether he killed a person of his
own status or not of his own status, he would
be slain? —

Said R. Hisda: It is not difficult to explain [the
seeming discrepancy in the texts],11 as one12
provides for a case where death results from a
downward movement, whereas the otheri3
[provides for a case] where it results from an
upward movement.14 In the case of a
downward motion, where an Israelite would
go into banishment, it is enough if the
‘stranger’ too is allowed to go into
banishment, whereas in the case of an upward
motion, where an Israelite is acquitted, the
[sojourning] ‘stranger’ dies for it.15

Said Raba: But does not an argument a
fortiori demand a contrary conclusion? Why,
if in a death by a downward motion, where an
Israelite would go into banishment, it is
considered enough for a ‘stranger’ also to go
into banishment, would you, in the case of
death by an upward motion, where an
Israelite is acquitted, insist on a ‘stranger’
being killed? — But, said Raba, [the severity
is explicable] where the ‘stranger’ thought he
had a right to kill. Said Abaye to him: If he
thought that he had a right to Kkill, he is
himself a victim of misadventure.

Answered Raba: [Indeed, he is] for I consider
anyone doing wrong thinking that it is

permissible as next to a deliberate offender.
And they both maintain that view
[consistently] as both follow their own
respective principles as expressed elsewhere.
For it has been stated: Supposing one thought
it was a beast and it happened to be a human
being; a heathen and it happened to be a
sojourning-stranger, Raba says he is liable
[and R. Hisda says he is acquitted. Raba says
he is liable]is for one who thought he had a
right to Kill is next to a deliberate offender17
and R. Hisda says he is acquitted because one
who thought he had a right to kill was
[himself] a victim of a misadventure.

Thereupon Raba referred R. Hisda to the
[Scriptural] text, Behold, thou shalt die,
because of the woman whom thou hast taken;
for she is a man's wife.1s What else does it
imply but liability to human execution [for his
error]? — No, liability to Heaven's
displeasure, and note carefully the context,
And I also withheld thee from sinning against
Me.19 Accepting your interpretation, how then
would you explain this text, How then can I do
this great wickedness and sin against God?20
Does it mean only [a sin] against God and not
[an offence] against man?21 It can only mean
that his trial is left to human authority, and
the same is implied in the former text, viz.,
that the trial is left to human authority. Abaye
then referred Raba to [Abimelech's plea],
Lord, wilt Thou slay even a righteous
nation?22 — But you have there the answer to
that plea [of innocence], Now therefore
restore the man's wife, for he is a prophet.23

(1) Injury must be compensated. Cf. Lev. XXIV,
19ff., where ‘breach for breach, eye for eye’ is taken
to mean monetary compensation for injuries. If the
injury is too paltry for monetary compensation, the
assailant is flogged. Cf. Keth. 32b.

(2) This is merely the concluding part of R.
Johanan's dictum. The question of analogy between
battery and imprecation is raised (in Sanh. 85a) in
this way. If a son curses his condemned father who
is on his way to execution, he is technically exempt
although cursing a parent is a capital offence, (v.
Ex. XXI, 17), as only cursing a man who did not act
according to the usages ‘of thy people’. Is he also
exempt (by analogy with imprecation) if be struck
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his condemned father a wounding blow? V. Ex.
XXI, 15. The analogy between the two might be
suggested by the close juxtaposition of verses 15 and
17 (yet divided by verse 16). R. Johanan is reported
to have decided against the analogy, and similarly,
though the imprecation of a Cuthean is not
punishable, battery is.

(3) The Jewish slayer does not go into banishment
as he would for inadvertently slaying a Jew and the
heathen likewise is afforded no refuge.

(4) That is, the sojourning — stranger slayer and
slain are subject to the law of banishment. See,
however, the discussion which follows.

(5) Num. XXXV, 15, granting equal enjoyment of
the right of refuge.

(6) Num. XXXV, verse 12.

(7) And the slayer is not to go into banishment (for
his protection), but is slain.

(8) As provided in the text.

(9) Jew or non-Jew.

(10) Whereas, in Num. XXXV, 15, (as above), equal
enjoyment of the right of refuge is granted to the
stranger and sojourner. The problem arises from
the ambiguous use of the terms 9a.stranger’ and
ann  ‘sojourner’. ‘Stranger’ means (a) an
idolatrous newcomer, or (b) one who, after a while,
discontinues idolatry, and leads a moral and
honorable life; he is sometimes called ‘a son of
Noah’. After prolonged residence he may become
(c) a quasi, unavowed convert: he is then a
‘sojourning-stranger, and finally, (d) the avowed
and formally accepted convert, the ‘righteous
stranger’ 7x 93 who is an Israelite in the eyes of the
law. An Israelite offender is naturally treated
according to his native (Biblical) code; but if an
Israelite is the victim, how is the non — Israelite
offender to be legally treated, according to Biblical
law or his own? There are fundamental differences,
e.g., in a criminal case of incest or murder, the
Israelite law demands two Jewish witnesses, at
least; their forewarning to the offender; twenty-
three judges, etc., which are not requisite in the
non-Jewish code where one witness or even (it is
surmised) the judges’ personal knowledge (without
other witnesses) is enough to condemn, etc.; v. Sanh.
57 ff. Maim. Yad Melakim VIII, 10 ff. IX, 14 ff.

(11) Num. XXXV, 12, and 15, as pointed out above.
(12) Verse 15.

(13) Verse 12,

(14) Cf. beginning of this chapter.

(15) Le., by the avenger if he so choose (without
consequences to himself). V. Maim. ibid. X, 1,.

(16) So in Yalkut. Gen. 88 and D.S, a, 1., cf. p. 39.
(17) Because the attack was intentional, with intent
to hurt ab initio, and he should have been more
careful.

(18) Gen. XX, 3, Abimelech took Sarah under the
belief that she was Abraham's unmarried sister, yet
he was threatened with death.

(19) Ibid. 6, i.e., only against God but not an offence
punishable by human law.

(20) Gen. XXXIX, 9. Joseph repulsing Potiphar's
wife.

(21) Joseph knew she was his master's wife, and
that he would have to pay the penalty as seducer.
Tosaf. cites another explanation (and reading) that
trial is left to God because there were no witnesses
to prove his guilt, otherwise it would be dealt with
by human authority.

(22) Gen. XX, 4, which proves that the belief that an
offence was permissible exonerates the offender.
(23) Ibid. 7.

Makkoth 9b

‘Restore the prophet's wife’, and were she not
a prophet's wife, need she not have been
restored ? — But this can only be taken as R.
Samuel b. Nahmani had explained it; for R.
Samuel b. Nahmani, citing R. Jonathan, said
that the Divine reply was as follows: Now
therefore restore the man's wife in any case,
and, as regards your plea, Wilt Thou slay
even a righteous nation? Said he not himself
to me: She is my sister, and she, even she
herself said, He is my brother?1 [Abimelech
was told,] ‘for he [Abraham] is a prophet’ and
he conjectured, from the questions put to him,
the reply he was to give. A stranger coming to
a city is [generally] asked about his food and
drink; do they ask: Is this your wife? Is this
your sister? From the above data it has been
deduced that ‘a son of Noah’2 suffers death
[even for a crime committed wunder
misapprehension], as he should have taken
pains to ascertain the facts and did not.

MISHNAH. A BLIND MANSLAYER DOES NOT
GO INTO BANISHMENT; THESE ARE THE
WORDS OF R. JUDAH. R. MEIR SAYS HE
GOES INTO BANISHMENT. AN ENEMY DOES
NOT GO INTO BANISHMENT; R. JOSEs SAYS,
AN ENEMY IS SLAIN, AS HE IS QUASI-
ATTESTED.s R. SIMEON SAYS THERE IS AN
ENEMY THAT GOES INTO BANISHMENT
AND THERE IS AN ENEMY THAT GOES NOT
INTO BANISHMENT, [THE CRITERION
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BEING THAT]s WHEREVER IT CAN BE
SUGGESTED THAT HE HAD SLAIN [HIS
VICTIM] WITTINGLY, HE GOES NOT INTO
BANISHMENT,s AND WHERE HE HAD SLAIN
UNWITTINGLY, HE GOES INTO
BANISHMENT.

GEMARA. [A BLIND MANSLAYER DOES
NOT GO R. MEIR SAYS HE GOES, etc.]
Our Rabbis taught: [The words] seeing him
notz imply the exemption of a blind
manslayers [from banishment]. These are the
words of R. Judah; but R. Meir says that
these words seeing him not do imply the
inclusion of a blind manslayer.e On what
[textual] ground does R. Judah adopt his
interpretation? — The wording, as when (a
man) goeth into the wood with his neighbori1o
[he argues] implies [anybody], even a blind
person; but then comes [elsewhere] the
qualification seeing him not11 and thereby
reduces the wider application.12 And R. Meir?
— Since seeing him not [he argues] is a
limiting expression, and [whoso Kkilleth his
neighbor] unawares11 is another, the effect of
limitation after limitation [logically] only
amounts to amplification.12 And R. Judah?13
— He takes unawares to exclude intentional
injury.14

R. JOSE SAYS, AN ENEMY IS SLAIN, AS
HE IS QUASI-ATTESTED. But how? They
have not duly forewarned him! — This
Mishnah expresses the opinion of R. Jose b.
Judah, as it is taught: R. Jose b. Judah says a
Haberis needs no forewarning, as
forewarning was only introduced as a means
for differentiating between one acting in error
or with presumption.16

R. SIMEON SAYS, THERE IS AN ENEMY
THAT GOES INTO BANISHMENT AND
AN ENEMY THAT GOES NOT INTO
BANISHMENT. It is taught: ‘How [illustrate]
R. Simeon's statement that THERE IS AN
ENEMY THAT GOES INTO BANISHMENT
AND AN ENEMY THAT GOES NOT INTO
BANISHMENT? [In this way:] if something
snappedi17 [and the severed object dropped

and Kkilled], he goes into banishment;1s if it
slipped,19 he goes not into banishment. But is
it not also taught, ‘R. Simeon says, One never
goes into banishment until the rammer-block
had [all]2o slipped from his hand.” — which
conflicts with the above statements both in
regard to something snapping and slipping?21
[The seeming conflict] in regard to slipping is
not difficult to explain, as version A deals with
a person who was ill-disposed [towards the
dead man], while version B deals with one
who was well-disposed;22 nor is it difficult to
explain the seeming conflict in the case of
snapping, as version A is in accordance with
Rabbi's view, while version B agrees with the
view of the Rabbis.23

MISHNAH. WHITHER ARE THEY BANISHED?
TO THE THREE CITIES SITUATE ON THE
YONDER SIDE OF THE JORDAN AND THREE
CITIES SITUATE IN THE LAND OF CANAAN,
AS ORDAINED, YE SHALL GIVE THREE
CITIES BEYOND THE JORDAN AND THREE
CITIES IN THE LAND OF CANAAN; THEY
SHALL BE CITIES OF REFUGE.2s NOT UNTIL
THREE CITIES WERE SELECTED IN THE
LAND OF ISRAEL DID THE [FIRST] THREE
CITIES BEYOND THE JORDAN RECEIVE
FUGITIVES, AS ORDAINED, [AND OF THESE
CITIES WHICH YE SHALL GIVE] SIX CITIES
FOR REFUGE SHALL THEY BE UNTO YOUz2s
WHICH MEANS THAT [THEY DID] NOT
[FUNCTION] UNTIL ALL SIX COULD
SIMULTANEOUSLY AFFORD ASYLUM. AND
DIRECT ROADS WERE MADE LEADING
FROM ONE TO THE OTHER, AS ORDAINED,
THOU SHALT PREPARE THEE A WAY AND
DIVIDE THE BORDERS OF THY LAND INTO
THREE PARTS.2s AND TWO [ORDAINED]
SCHOLAR — DISCIPLES WERE DELEGATED
TO ESCORT THE MANSLAYER IN CASE
ANYONE ATTEMPTED TO SLAY HIM ON
THE WAY, AND THAT THEY MIGHT SPEAK
TO HIM.27 R. MEIR SAYS: HE MAY [EVEN]2s
PLEAD HIS CAUSE HIMSELF, AS IT IS
ORDAINED, AND THIS IS THE WORD OF THE
SLAYER.29 R. JOSE B. JUDAH SAYS: TO
BEGIN WITH, A SLAYER WAS SENT IN
ADVANCE TO [ONE OF] THE CITIES OF
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REFUGE, WHETHER HE HAD SLAIN IN
ERROR OR WITH INTENT. THEN THE
COURT SENT AND BROUGHT HIM THENCE.
WHOEVER WAS FOUND GUILTY OF A
CAPITAL CRIME THE COURT HAD
EXECUTED, AND WHOEVER WAS FOUND
NOT GUILTY OF A CAPITAL CRIME THEY
ACQUITTED. WHOEVER WAS FOUND
LIABLE TO BANISHMENT THEY RESTORED
TO HIS PLACE [OF REFUGE] AS IT IS
ORDAINED, AND THE CONGREGATION
SHALL RESTORE HIM TO THE CITY OF
REFUGE WHITHER HE WAS FLED.30

GEMARA. Our Rabbis taught: Moses had set
apart three cities on the other side of the
Jordan, and corresponding to them Joshua set
apart [others] in the land of Canaan. And
they were made to correspond on opposite
sides like a double row [of trees] in a
vineyard; Hebron in Judah,31 corresponding
to Bezer in the wilderness;32 Shechem in
mount Ephraim,31 corresponding to Ramoth
in Gilead;32 Kedesh in mount Naphtali,31
corresponding to Golan in Bashan.s2 And
thou shalt divide the border of thy land into
three parts3z means that they shall form
triads,34 [namely], that the distance from the
Darom [southern] boundary to Hebron be
similar to that from Hebron to Shechem; and
that from Hebron to Shechem similar to that
from Shechem to Kedesh; and that from
Shechem to Kedesh similar to that from
Kedesh to the North [boundary]. Weress three
cities [necessary] in Trans-Jordania [the same
as] three cities for the [whole] land of Israel?
— Said Abaye: By reason that manslaying
was rife in Gilead,

(1) Ibid. 5.

(2) V, p. 54, n. 3. Thinking he had a right to kill is
culpable negligence, as the attack was deliberate
and there being no way of testing the slayer's
intention, he has to pay the penalty of a homicide: in
other words, he is judged by the non-Jewish
criminal code that does not admit the plea of
ignorance. In Israelite law the forewarning by the
two witnesses and relegation to the ‘cities of refuge’
were mitigations of the death penalty.

(3) Mishnah and other texts read ‘R. Jose b. Judah’;
see discussion below.

(4) As hostile, virtually standing before the world as
already forewarned against injuring the man he
hates, and in case of willful murder requires no
formal forewarning (X n:7). See Z. Tosef., p. 440.
Cf. Sanh. 29a.

(5) The bracketed part is omitted in some texts, D.S.
(6) Le., he is afforded no protection and has to
evade the avenger as best he can.

(7) But if he thrust him suddenly without enmity
seeing him not and the Congregation (of Judges)
shall judge and restore him to the city of refuge
Num. XXXV, 22-25.

(8) Unable to see at all, he need not go into
banishment but is protected at home.

(9) Within the terms of the law of banishment.

(10) Deut. XIX, 5.

(11) Deut. XIX, 4

(12) In this instance, seeing him not suggests a
person capable of seeing, but who on this
unfortunate occasion did not see his victim; whereas
unawares is applicable to the blind as to the seeing.
Cf. Ned. 87-88. On this exegetical rule, see Malbim's
introduction to Leviticus, * 237.

(13) How does he interpret the term unawares?

(14) Cf. supra, p. 39, and B.K. 86b.

(15) A scholar, v. Glos.

(16) V, p. 34, n. 4.

(17) E.g., a rope in lowering a bucket or barrel, see
Mishnah 7a, and cf. Z. Tosef., Mak. II, 10, p. 440.
(18) As that could hardly have been contrived
deliberately.

(19) E.g., the rope slipped from his hand, or the
hatchet fell out of his hand. In these instances, as
foul play is possible, he does not go into (protective)
banishment, but has to evade the avenger as best he
may. He cannot be treated as guilty, for lack of due
warning and proof.

(20) So in Z. Tosef., IL,3, p. 439, and Nahmanides.
(21) According to the first version, A, if it snapped
— he goes into banishment; if it slipped — he does
not. According to the second version, B, by

implication, if it snapped — he goes not into
banishment; if it slipped — he goes into
banishment.

(22) This is the order of the text as proposed by
Rashi, following an ancient reading (supported by
Zerahiah Halevi and Nahmanides): If the whole
thing slipped, an enemy goes not into banishment
(A) as there is a suspicion of foul play; while a
friend, in whose case no such suspicion can arise,
goes into banishment (B).

(23) ‘If the iron slipped from the helve and Kkilled,
Rabbi says that he goes not into banishment and the
Sages say he goes into banishment’. (V, p. 42): If
snapped, where foul play is unlikely, according to
the Rabbis (the Sages) even an enemy goes into
banishment (A); whereas according to Rabbi, even
a friend (by implication in B), goes not into
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banishment; that is, if we take the case of the iron
head slipping from the helve as similar to the
snapping of a rope, or as part-snapping of the
rammer-block.

(24) Num. XXXV, 14.

(25) Ibid. 13; Cf. Josh. XX, 1 ff.

(26) Deut. XIX, 3.

(27) To the Avenger, appealing for the refugee.

(28) Omitted in some MSS.. v. D.S.

(29) Deut. XIX, 4.

(30) Num. XXXV, 25.

(31) Josh. XX, 7-8.

(32) Deut. IV, 43.

(33) Deut. XIX, 3.

(34) Le., two parallel groups of three cities on either
side of the Jordan, between the northern and
eastern boundaries, thus: Hebron Shechem Kedesh
S N Bezer Ramoth Golan

(35) This discussion here interrupts the quotation.

Makkoth 10a

as it is written: Gilead is a city of them that
work iniquity and is covered with footprints
of blood.1 What is meant by [covered with
footprints] ‘akubbah2 ? — Said R. Eleazar: It
suggests that they tracked downs victims to
slay them. Why are some further apart at one
end and closer together at the other?s — Said
Abaye: Because manslaying was equally rife
at Shechem, as it is written, and as troops of
robbers wait for a man, so doth the company
of priests; they murder in the way toward
Shechem.s What is meant by ‘the company of
priests?’ —

Said R. Eleazar: They formed themselves into
gangs to commit murder as when priests go in
groups to the barns at the distribution of
priestly [prime] dues. But were there no more
[than six cities of refuge]? Is it not written,
and to them ye shall add forty and two cities
so all the cities shall be forty and eight cities?e
— Said Abaye: The main six cities afforded
asylum with or without cognizance,7 while the
additional cities only afforded asylum
knowingly, but not without cognizance. And
was Hebron a city of refuge? Is it not
recorded, and they gave Hebron to Caleb as
Moses had said?s —

Said Abaye: It was the environs he was given,
as it is written, but the fields of the city and
the villages thereof gave they to Caleb the son
of Jephunneh for his possession.s And was
Kedesh a city of refuge? Is it not recorded,
and the fortified cities were Ziddim, Zer,
Hammath, Rakkath and Chinnereth and
Kedesh,10 and is it not taught: Now these cities
[of refuge] are to be made neither into small
forts nor large walled cities, but medium —
sized boroughs? —

Said R. Joseph: There were two places called
Kedesh. R. Ashi observed: Such as Seleucia
[Ctesifon] and the Fort of Seleucia.11 [To turn
to] the main text: ‘These cities [of refuge] are
to be made neither into small forts nor large
walled cities,12 but medium-sized boroughs;
they are to be established only in the vicinity
of a water supply and where there is no water
at hand it is to be brought thither; they are to
be established only in marketing districts;
they are to be established only in populous
districts,13 and if the population has fallen off
others are to be brought into the
neighborhood, and if the residents [of any one
place] have fallen off, others are brought
thither, priests, Levites and Israelites.14 There
should be traffic neither in arms nor in trap-
gear there:15 these are the words of R.
Nehemiah; but the Sages permit. They,
however, agree that no traps may be set there
nor may ropes be left dangling about in the
place so that the blood avenger may have no
occasion to come visiting there.’

R. Isaac asked: What is the Scriptural
authority [for all these provisions]? — The
verse, and that fleeing unto one of these cities
he might liveis which means — provide him
with whatever he needs so that he may live. A
Tanna taught: A disciple who goes into
banishment is joined in exile by his master, in
accordance with the text, and that fleeing unto
one of these cities he might live,16 which
means — provide him with whatever he needs
to live.17
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R. Ze'ira remarked that this is the basis of the
dictum, ‘Let no one teach Mishnah to a
disciple that is unworthy.’18 R. Johanan said:
A master who goes into banishment is joined
in exile by his College. But that cannot be
correct, seeing that R. Johanan said: Whence
can it be shown [Scripturally] that the study
of the Torah affords asylum?19 From the
verse, [Then Moses separated three cities]
Bezer in the wilderness Ramoth and Golan,
which is followed by, and this-the law which
Moses set before the children of Israel?20 —

This [discrepancy] is not difficult [to explain].
One [of his sayings] is applicable to the
scholar who maintains his learning in
practice, while the other saying is applicable
to him who does not maintain it in practice.
Or, if you will, I might say that ‘asylum’
means refuge from the Angel of Death, as told
of R. Hisda who was sitting and rehearsing his
studies in the school-house and the Angel of
Death could not approach him, as his mouth
would not cease rehearsing. He [thereupon]
perched upon a cedar of the school-house and,
as the cedar cracked under him, R. Hisda
paused and the Angel overpowered him.21

R. Tanhum b. Hanilai observed: Why was
Reuben given precedence to be named first in
the appointment of [the cities of]
deliverance?22 Because it was he who spoke
first in delivering [Joseph from death], as it is
said, And Reuben heard it and he delivered
him out of their hand [and said, Let us not
take his life].23 R. Simlai gave the following
exposition: What is the meaning of the text,
Then Moses separated three cities beyond the
Jordan, toward the sun — rising?24 It means
that the Holy One, blessed be He, said to
Moses: ‘Make the sun rise2s for [innocent]
manslayers!” Some say [he explained it so]:
The Holy One, blessed be He, said to Moses
[approvingly], ‘You did make the sun rise for
[innocent]26 manslayers!’

R. Simlai [also] gave the following exposition:
What is the meaning of the verse, He that
loveth silver shall not be satisfied with silver,

and who delighteth in multitude, not with
increase; [this also is vanity].27 ‘He that loveth
silver shall not be satisfied with silver’, might
be applied to our Master Moses, who, while
knowing that the three cities beyond the
Jordan would not harbor refugees so long as
the [other] three in the land of Canaan had
not been selected, nevertheless said: The
charge having come within my reach, I shall
give [partial] effect to it, now!2s [The second
part,] ¢ And who delighteth in multitude, not
with increase’ [means]: Who is fit to teach ‘a
multitude’? — He who has all increase29 of his
own.30 This is similar to the interpretation
given by R. Eleazar [b. Pedath] of, ‘Who can
utter the mighty acts of the Lord: [who can]
show forth all His praise’?31 as, Who is fit to
utter the mighty acts of the Lord? He [only]
who is able to show forth all His praise!

But the Rabbis, or some say Rabbah b. Mari,
interpreted the same, ‘who delighteth in
multitude has increase’, as, Whoever
delighteth in the multitude [of scholars] has
increase [of scholars], and the eyes of the
schoolmen turned on Rabbah the son of
Raba.32 R. Ashi said it meant that whoever
loves studying amidst a multitudes of [fellow]
students has increase, which is to the same
effect as what R. Jose b. Hanina said: What is
the import, [he asked], of the words, a sword
upon [the boasters] ha-baddim and they shall
become fools?33 May a sword fall upon the
neck of the foesss of scholar-disciples, that sit
and engage in the study of the Torah, solitary
[bad] and apart [b'bad]!35 Nay, furthermore,
such wax foolish! Holy Writ has here, and
they shall become fools3z — and elsewhere it
says, wherein we have done foolishly;3s nay,
furthermore, they also become sinners, as it is
added there, and wherein we have sinned’ If
you prefer, [it is derived] from this verse, The
princes of Zoan have become fools.37 Rabina
explained [that former passage] thus,
Whoever delighteth in teaching a multitude
[of scholars] has increase, which is to the same
effect as what Rabbi said: Much Torah have I
learnt from my Masters, more from my fellow
— students and from my disciples most of all!
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R. Joshua b. Levi said: What is the meaning
of the [Psalmist's] words, Our feet stood
within thy gates, O Jerusalem?3s [It is this.]
What helped us to maintain our firm foothold
in war? The gates of Jerusalemss — the place
where students engaged in the study of Torah!
R. Joshua b. Levi said also the following:
What is the meaning of the [Psalmist's] words,
A song of Ascents unto David. I was rejoiced
when they said unto me: ‘Let us go unto the
house of the Lord’?40 David, addressing
himself to the Holy One, blessed be He, said:
Lord of the Universe! I heard men saying,
‘When will this old man die and let his son
Solomon come and build us the Chosen
Shrine and we shall go up there [as
pilgrims]?’ and I rejoiced at that. Said the
Holy One, blessed be He, to him, A day in thy
courts is better than a thousand!41 Better to
Me one day spent by you in study of Torah
than a thousand sacrifices that your son
Solomon will [some day] offer before Me, on
the altar!s2

AND DIRECT ROADS WERE MADE
LEADING FROM ONE TO THE OTHER. It
is taught: R. Eliezer b. Jacob says

(1) Hos. VL, 8.

(2) mapy

(3) 2py means ‘to follow on the heel of a person,’ cf.
Gen. XXV, 26 and XXVII, 36.

(4) The text is in disorder. The reading adopted is
that of the Yalkut. See D.S. On the western side
Hebron and Shechem lie nearer each other than the
other cities on the line, and on the eastern side of
the Jordan, Ramoth and Golan are closer together.
(5) Hos. VL, 9.

(6) Num. XXXV, 6-7. Cf. 1 Chron. VI, 39-66.

(7) Le., without the refugee being aware of his safety
there (v. Rashi), or, without the knowledge and
assent of the city authorities (L. Ginzberg, J